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PREFACE. 



These Notes originally appeared as an Appendix 
to the first and second volumes of Wheaton's 
Admiralty Reports, The circumstances under 
which they were prepared are detailed in an 
extract from the life of Judge Story.* They 
afford a remarkable proof of the zeal of the 
eminent Judge in the promotion of every thing 
connected with the science of Jurisprudence; of the 
liberality with which he placed at the disposal of 
others the stores of his awn erudition ; and of his 
high opinion of, and regard for, the distinguished 
reporter, whose fame as a jurist is only second to 
his own. 

The continuance of the same want of any work 
on the Practice of the Courts of Prize, which was 
the cause of the original publication of these notes, 

* Vide p. 12. infrZ. 



VI PREFACE. 

induces the Editor to hope that a republication of 
them at this time cannot be otherwise than useful. 
The very different spirit in which, much to the 
credit of our age, it is proposed to carry on the 
present war from that in which any former con- 
tests have been conducted, has rendered of little 
present utility much which the Editor had pre- 
pared for publication : much has also been super- 
seded by the instructions and documents which 
have just been issued by authority to be used dur- 
ing the present hostilities, and which will be found 
at pp. 236 — 258. To them the reader's attention 
is particularly requested, as being substituted in 
the place of similar documents used during the 
late war, which had been printed in the Appendix 
previous to the appearance of the former, but now 
possess only an historical interest. From the 
collection he had made, the Editor has selected 
what appeared most adapted to the more imme- 
diate wants of the moment. A further selection 
will shortly be published. 
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The references to the American reports of»Binney, Cranch, 
Dallas, &c, have been carefully retained, on account of the 
valuable information with which the decisions of the learned 
Judges of that country abound ; but they are purposely printed 
in Italics, that the reader may at once perceive how far the 
statements in the text depend upon these authorities as distin- 
guished from the decisions of our own Courts. 

A note on the recent alterations in the law of evidence has 
been accidentally omitted at p. 109. : the purport of it was to 
remind the reader that the interest which a witness might 
possess in the matter before the Court, was to be considered as 
rather affecting his credibility than his competency, and that 
the release which, under such circumstances, was formerly neces- 
sary, is now no longer required. Vide 3 & 4 Vict. c. 66. § 10. 
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The following letter from Sir William Scott and Sir 
John Nicholl to Mr. Jay, is referred to by Judge Story 
in his first note as containing a very satisfactory and 
luminous view of the practice of Prize Courts, and may 
therefore form an appropriate introduction to his more 
detailed statement on that subject.* 

To his Excellency John Jay, Esq. 

Sir, 
I have the honour of sending the paper drawn up by 
Dr. Nicholl and myself; it is longer and more particular 
than perhaps you meant ; but it appeared to be an error 
on the better side, rather to be too minute, than to be too 
reserved in the information we had to give, and it will be 
in your Excellency's power either to apply the whole or 
such parts as may appear more immediately pertinent to 
the objects of your inquiry. 

* Vide Wheaton on Capt, App. 
B 



I take the liberty of adding, that I shall at all times think 
myself much honoured by any communication from you, 
either during your stay here, or after your return, on any 
subject in which you may suppose that my situation can 
give me the power of being at all useful to the joint 
interests of both countries. If they should ever turn upon 
points in which the duties of my official station appear to 
me to impose upon me an obligation of reserve, I shall have 
no hesitation in saying that I feel them to be such. On any 
other points on which you may wish to have an opinion of 
mine, you may depend upon receiving one, that is formed 
with as much care as I can use, and delivered with all 
possible frankness and sincerity. 

I have the honour to be, with great respect, &c 

William Scott. 

Commons, Sept. 10th, 1794. 

(Paper inclosed in the foregoing letter.) 

Sir, 

We have the honour of transmitting, agreeably to your 
Excellency's request, a statement of the general principles 
of proceeding in prize causes in British Courts of Admi- 
ralty, and of the measures proper to be taken when a ship 
and cargo are brought in as prize within their jurisdictions. 

The general principles of proceeding cannot, in our 
judgment, be stated more correctly or succinctly, than we 
find them laid down in the following extract from a report 
made to his late Majesty, in the year 1753, by Sir George 
Lee, then judge of the Prerogative Court, Dr. Paul, his 
Majesty's Advocate-General, Sir Dudley Rider, his Ma- 
jesty's Attorney-General, and Mr. Murray (afterwards 
Lord Mansfield), his Majesty's Solicitor-General : — 



u When two powers are at war, they have a right to 
make prizes of the ships, goods, and effects of each other, 
upon the high seas. Whatever is the property of the 
enemy may be acquired by capture at sea ; but the pro- 
perty of a friend cannot be taken, provided he observes his 
neutrality. 

" Hence the law of nations has established : 

" That the goods of an enemy, on board the ship of a 
friend may be taken ; 

ss That the lawful goods of a friend, on board the ship of 
an enemy ought to be restored ; 

" That contraband goods, going to the enemy, though 
the property of a friend, may be taken as prize ; because 
supplying the enemy with what enables him better to 
carry on the war, is a departure from neutrality. 

" By the maritime law of nations, universally and im- 
memorially received, there is an* established method of 
determination whether the capture be, or be not, lawful 
prize. 

" Before the ship, or goods, can be disposed of by the 
captors, there must be a regular judicial proceeding, 
wherein both parties may be heard ; and condemnation 
thereupon as prize, in a Court of Admiralty, judging by 
the law of nations and treaties. 

" The proper and regular court, for these condemnations, 
is the court of that State to whom the captor belongs. 

" The evidence to acquit or condemn, with or without 
costs or damages, must, in the first instance, come merely 
from the ship taken, viz., the papers on board, and the 
examination on oath of the master and other principal 
officers ; for which purpose there are officers of Admiralty 
in all the considerable sea-ports of every maritime power 

B 2 
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at war, to examine the captains, and other principal officers 
of every ship brought in as a prize, upon general and 
impartial interrogatories. 

" If there do not appear from thence ground to con- 
demn, as enemies' property or contraband goods going to 
the enemy, there must be an acquittal, unless, from the 
aforesaid evidence, the property shall appear so doubtful 
that it is reasonable to go into farther proof thereof. 

" A claim of ship, or goods, must be supported by the 
oath of somebody, at least as to belief. 

" The law of nations requires good faith. Therefore, 
every ship must be provided with complete and genuine 
papers; and the master at least should be privy to the 
trtith of the transaction. 

" To enforce these rules, if there be false or colourable 
papers ; if any papers be thrown overboard ; if the master 
and officers examined in preparatorio grossly prevaricate ; 
if proper ship's papers are not on board ; or if the master 
and crew cannot say whether the ship or cargo be the pro- 
perty of a friend or enemy, the law of nations allows, 
according to the different degrees of misbehaviour or sus- 
picion, arising from the fault of the ship taken, and other 
circumstances of the case, costs to be paid, or not be 
received by the claimant, in case of acquittal and resti- 
tution. On the other hand, if a seizure is made without 
probable cause, the captor is adjudged to pay costs and 
damages. 

" For which purpose all privateers are obliged to give 
security for their good behaviour ; and this is referred to, 
and expressly stipulated by many treaties. 

t€ Though from the ship's papers and the preparatory 
examinations, the property does not sufficiently appear 



to be neutral, the claimant is often indulged with time 
to send over affidavits to supply that defect. If he will 
not show the property, by sufficient affidavits, to be 
neutral, it is presumed to belong to the enemy. 

"Where the property appears from evidence not on 
board the ship, the captor is justified in bringing her in, 
and excused paying costs, because he is not in fault; 
or, according to the circumstances of the case* may be 
justly entitled to receive his costs. 

" If the sentence of the Court of Admiralty is thought 
to be erroneous, there is in every maritime country a 
superior Court of Review, consisting of the most con- 
siderable persons, to which the parties who think them- 
selves aggrieved may appeal; and this superior court 
judges by the same rule which governs the Court of 
Admiralty, viz., the law of nations, and the treaties 
subsisting with that neutral power, whose subject is a 
party before them. 

"If no appeal is offered, it is an acknowledgment of 
the justice of the sentence by the parties themselves, and 
conclusive. 

"This manner of trial and adjudication is supported, 
alluded to, and enforced, by many treaties. 

" In this method, all captures at sea were tried, during 
the last war, by Great Britain, France, and Spain, and 
submitted to by the neutral powers. In this method, 
by Courts of Admiralty acting according to the law of 
nations and particular treaties, all captures at sea have 
immemorially been judged of in every country in Europe. 
Any other method of trial would be manifestly unjust, 
absurd, and impracticable." 

B 3 



Such are the principles which govern the proceedings of 
the Prize Courts. 

The following are the measures which ought to be taken 
by the captor, and by the neutral claimant, upon a ship and 
cargo being brought in as prize. 

The captor, immediately upon bringing his prize into 
port, sends up, or delivers upon oath, to the registry of 
the Court of Admiralty all papers found on board the 
captured ship. In the course of a few days, the examina- 
tions in preparatorio of the captain and some of the crew 
of the captured ship, are taken upon a set of standing 
interrogatories, before the Commissioners of the port to 
which the prize is brought, and which are also forwarded 
to the registry of the Admiralty as soon as taken. 

A monition is extracted by the captor from the registry, 
and served upon the Royal Exchange, notifying the cap- 
ture, and calling upon all persons interested to appear 
and show cause, why the ship and goods should not be 
condemned. At the expiration of twenty days, the moni- 
tion is returned into the registry, with a certificate of its 
service ; and if any claim has been given, the cause is then 
ready for hearing, upon the evidence arising out of the 
ship's papers, and preparatory examinations. 

The measures taken on the part of the neutral master 
or proprietor of the cargo, are as follows : 

Upon being brought into port, the master usually 
makes a protest, which he forwards to London, as in- 
structions (or with such further directions as he thinks 
proper) either to the correspondent of his owners, or to 
the consul of his nation, in order to claim the ship, and 
such parts of the cargo as belong to his owners, or with 



which he was particularly intrusted ; or the master him- 
self, as soon as he has undergone his examination, goes to 
London to take the necessary steps. 

The master, correspondent, or consul applies to a proc- 
tor, who prepares a claim, supported by an affidavit of the 
claimant, stating briefly to whom, as he believes, the ship 
and goods claimed, belong ; and that no enemy has any 
right or interest in them. Security must be given to the 
amount of sixty pounds to answer costs, if the case should 
appear so grossly fraudulent on the part of the claimant 
as to subject him to be condemned therein. 

If the captor has neglected, in the meantime, to take 
the usual steps (but which seldom happens, as he is 
strictly enjoined both by his instructions and by the Prize 
Act to proceed immediately to adjudication), a process 
issues against him on the application of the claimant's 
proctor, to bring in the ship's papers, and preparatory 
examinations, and to proceed in the usual way. 

As soon as the claim is given, copies of. the ship's 
papers and examinations are procured from the registry, 
and upon the return of the monition, the cause may be 
heard. It, however, seldom happens (owing to the 
great pressure of business, especially at the commence- 
ment of a war), that causes can possibly be prepared 
for hearing immediately upon the expiration of the time 
for the return of the monition. In that case, each cause 
must necessarily take its turn; correspondent measures 
must be taken by the neutral master, if carried within 
the jurisdiction of a Vice-Admiralty Court, by giving 
a claim supported by his affidavit, and offering security 
for costs, if the claim should be pronounced grossly 
fraudulent. 

B 4 
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If the claimant be dissatisfied with the sentence, his 
proctor enters an appeal in the registry of the Court 
where the sentence was given, or before a notary public, 
(which regularly should be entered within fourteen days 
after the sentence), and he afterwards applies at the 
registry of the Lords of Appeal in Prize Causes (which 
is held at the same place as the registry of the High 
Court of Admiralty) for an instrument called an inhi- 
bition, and which should be taken out within three 
months, if the sentence be in the High Court of Admi- 
ralty, and within nine months, if in a Vice- Admiralty 
Court; but may be taken out at later periods, if a rea- 
sonable cause can be assigned for the delay that has 
intervened. This instrument directs the judge, whose 
sentence is appealed from, to proceed no further in the 
cause ; it directs the registrar to transmit a copy of all 
the proceedings of the inferior Court, and it directs 
the party who has obtained the sentence, to appear before 
the superior tribunal, to answer to the appeal. On ap- 
plying for this inhibition, security is given on the part 
of the appellant, to the amount of 200/., to answer costs, 
in case it should appear to the Court of Appeals that 
the appeal is merely vexatious. The inhibition is to be 
served upon the judge, the registrar, and the adverse 
party and his proctor, by showing the instrument under 
seal, and delivering a note or copy of the contents. 
If the party cannot be found, and the proctor will not 
accept the service, the instrument is to be served " vii$ 
et modisf that is, by affixing it to the door of the last 
place of residence, or by hanging it upon the pillars 
of the Royal Exchange. That part of the process above 



described, which is to be executed abroad, may be per- 
formed by any person to whom it is committed, and 
the formal part at home is executed by the officer of 
the Court. A certificate of the service is endorsed upon 
the back of the instrument, sworn before a surrogate 
of the Superior Court, or before a notary public, if the 
service is abroad. 

If the cause be adjudged in a Vice- Admiralty Court, 
it is usual, upon entering an appeal there, to procure 
a copy of the proceedings which the appellant sends 
oyer to his correspondent in England, who carries it to 
a proctor, and the same steps are taken to procure and 
serve the inhibition as where the cause has been ad- 
judged in the High Court of Admiralty. But if a copy 
of the proceedings cannot be procured in due time, an 
inhibition may be obtained, by sending over a copy of 
the instrument of appeal, or by writing to the corre- 
spondent an account only of the time and substance of 
the sentence. 

Upon an appeal, fresh evidence may be introduced, if, 
upon hearing the cause the lords of appeal shall be of 
opinion, that the case is of such doubt, as that further proof 
ought to have been ordered by the court below. 

Further proof usually consists of affidavits made by 
the asserted proprietors of the goods, in which they are 
sometimes joined by their clerks and others acquainted 
with the transaction, and with the real property of the 
goods claimed. In corroboration of these, affidavits may 
be annexed, original correspondence, duplicates of bills of 
lading, invoices, extracts from books, &c. These papers 
must be proved by the affidavits of persons who can speak 
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to their authenticity ; and if copies or extracts, they should 
be collated and certified by public notaries. The affidavits 
are sworn before the magistrates or others competent to 
administer oaths in the country where they are made, and 
authenticated by a certificate from the British Consul. 

The degree of proof to be required depends upon the 
degree of suspicion and doubt, that belongs to the case. 
In cases of heavy suspicion and great importance, the 
court may order what is called " plea and proof; " that is, 
instead of admitting affidavits and documents introduced 
by the claimants only, each party is at liberty to allege, in 
regular pleadings, such circumstances as may tend to 
acquit or to condemn the capture, and to examine witnesses 
in support of the allegations, to whom the adverse party 
may administer interrogatories. The depositions of the 
witnesses are taken in writing, if the witnesses are to 
be examined abroad, a commission issues for that purpose, 
but in no case is it necessary for them to come to England. 
These solemn proceedings are not often resorted to. 

Standing commissions may be sent to America, for the 
general purpose of receiving examinations of witnesses, in 
all cases where the court may find it necessary, for the 
purposes of justice, to decree an inquiry to be conducted 
in that manner. 

With respect to captures and condemnations at Marti- 
nico, which are the subjects of another inquiry contained 
in your note, we can only answer in general, that we are 
not informed of the particulars of such captures and con- 
demnations, but, as we know of no legal Court of Ad- 
miralty established at Martinico, we are clearly of opinion 
that the legality of any prizes taken there, must be tried 
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in the High Court of Admiralty of England, upon claims 
given, in the manner above described, by such persons as 
may think themselves aggrieved by the said captures. 

We have the honour to be, &c., 

(Signed) William Scott, 

John Nicholl. 

Commons, Sept. 10th, 1 794. 
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Extract from a Memorandum Book of Judge Story. 

"June 19. 1819. — It is not my desire ever to be known 
as the author of any of the notes in Mr. Wheaton's 
Reports ; lest, however, the fact should transpire and it 
should be supposed that he is under obligations to me for 
notes which are his own, I think it best to put down those 
notes which I have written. I made it an express con- 
dition, that the notes furnished by me should pass as his 
own, and I know full well that there is nothing in any of 
them which he could not have prepared with a very little 
exertion of his own diligence and learning." 

Amongst these notes, about ten or eleven in number, 
are enumerated 

The note on the " Practice in Prize Causes." 

Vol. i. p. 494. 
And the additional note on " Prize Practice and Prin- 
ciples." Vol. ii. Appendix. 
Vide " Life of Judge Story," by his Son. 
London: Chapman. 1851. 
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Wheaton's Admiralty Eeports, 
Appendix. Note n. p. 494. 

On the Practice in Prize Causes. 

In some of the district Courts of the United States (to 
which Courts the exclusive jurisdiction, in the first instance, 
belongs) irregularities have crept into the practice in prize 
causes. These irregularities have been censured at the bar, 
and occasionally noticed, with expressions of regret, by the 
Supreme Court. It is hoped, therefore, that an attempt 
to sketch an outline of the regular practice of Prize 
Courts, in some of the more important particulars, may 
not be without use to the profession. This outline will 
be principally copied from the rules of the British Courts, 
which, as far as cases have arisen to which they could 
apply, have been recognised and enforced by the Supreme 
Court of the United States ; and, for the most part, are 
conformable with the prize practice of France and other 
European countries, as will appear by a reference to the 
laws and treaties quoted in the margin. The letter of 
Sir William Scott and Sir John Nicholl, to Mr. Jay, 
written in September, 1794, which is printed in the Ap- 
pendix to Chitttfs Law of Nations (American edition), 
and Wheaton on Captures, affords, as far as it goes, a very 
satisfactory and luminous view of the subject. Some- 
thing more in detail, however, may be desirable to those 
who are not familiar with the Admiralty practice. 

As soon as a vessel or other thing captured as prize 
arrives in our ports, notice should be given thereof by the 
captors to the district Judge, or to the Commissioners 
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appointed by him *, that the examinations of the captured 
crew, who are brought in, may be regularly taken in 
writing, upon oath, in answer to the standing interroga- 
tories. These are usually prepared under the direction of 
the District Judge, and should contain sifting inquiries 
upon all points which can affect the question of prize. 
The standing interrogatories used in the English High 
Courts of Admiralty (1 Rob. 381.) have been drawn up 
with great care, precision, and accuracy, and are an ex- 
cellent model for other Courts. They were generally 
adopted during the late war by the District Judges in the 
principal States, with a few additions, and scarcely any 
variations. The examinations upon these interrogatories 
are rarely taken by the District Judge in person ; for, in 
almost all the principal ports within his district, he ap- 
points standing Commissioners for prize proceedings, upon 
whom this duty devolves. 

It is also the duty of the prize master to deliver up to 
the district Judge or Commissioner all the papers and do- 
cuments found on board, and, at the Same time, to make 
an affidavit that they are delivered up as taken, without 
fraud, addition, subduction, or embezzlement. t 

* Vide ant£, p. 3. 

f " Aussitdt que la prise aura iti amende en quelques rades ou ports de 
Noire royaume, le capitaine qui VaurafaUe, sU y est en personne, si non celui 
qu'il en aura charge, sera tenu defaire son rapport aux qfficiers de VAmirauU; 
de leur repr&senter et mettre entre les mains les papiers et prisonniers ; et de 
leur declarer le jour et Fheure que le vaisseaux aura ete pris; en quel lien on 
a quelle hauteur ; si le capitaine a fait refos d'amener les voiles, ou de faire 
voir sa commission ou son conge, s'il a attaquS ou s'il s'est defendu ; quel 
pavilion il portrait, et les autres circonstances de la prise et de son voyage." 
— Ordonnance de la Marine, 1681, tit. 9. art. 21.; Declaration du 24 Juin, 
1778, art. 42. See also the Swedish Ordinance of 1715, art 6.; CoH Mar. 
168. 
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In general, the master and principal officers, and some 
of the crew of the captured vessel, should be brought in 
for examination. This is a settled rule of the Prize Courts, 
and was, during the late war, enforced by the express 
instructions of the President. The examination must be 
confined to persons on board at the time of the capture, 
unless the special permission of the Court is obtained for 
the examination of others (6 Rob. 185. : " The Eliza and 
Katy." 4 Rob. 43, 57. : "The Henrick and Maria").* 

* Thus in a treaty of amity and commerce between Charles VUL, King 
of France, and Henry VII. of England, concluded at Boulogne, the 15th of 
May, 1497, and which may be considered as evidence of the prize practice 
of Europe at that period, is contained the following article : " Simili quoque 
juramento solemniter praestando promittent, quod de qualibet prseda, cap- 
tivia, manubiis, sive spoliis, adducent duos aut tres viros in capto nam pros- 
cipuum locum obtinentes, ut magistrum, submagistrum, patronum, aut hujus- 
modi conditionis quos Admiraldo, Vtce-admiraldo, aut eorum officiariis ex- 
hibebunt, ut per eosdem, aut eorum alterum, debite examinetur ubi, super 
quibus, et qualiter, navis sive bona capta sint, nee facient aut fieri permittent 
aliquas prsedarum, spoliorum, mercium, aut bonorum, per eos capiendorum 
divisiones, partitiones, traditiones, permutationes, alienationesve, priusquam 
se viros captos, bona et merces, integre Dominis, Admiraldo, Vice-admiraldo, 
aut eorum vices gerentibus reprsesentaverint ; qui de illis disponi, si sequum 
putabunt, permittent, alias nihil hujusmodi permissuri. ,, — Coll. Mar, 95. 

" De toutes les prises qui se feront en mer, soit par nos subjects, ou autres 
tenans nostre party, et tant soubs ombre et coleur de la guerre q'autrement, 
les prisonniers, ou pour les moins deux ou trois de plus apparentes cTiceuse 
seront amenez a terre, devers nostre dit Admiral, ou son Visadmiral, ou Lieu- 
tenant, pour au plustost que faire se pourra estre par lui examinez et ouys, 
avant qu'aucune chose des dits prises soit descendue ; afinde savoir le pays 
de Id ou Us seront, a qui appartiennent Us namres et Mens cTiceux, pour si la 
prise se trouve avoir este bien faite, telle la declarer, si non, et on il se 
trouveroit mal faite, la restituer a qui elle appartiendra," &c. — Ordonnance 
de 1584, art. 33.; Ord. de 1400, art. 4. ; de 1543, art. 20. ; Declaration du 
premier Fevrier 1650, art. 9. " Les Officiers de VAmiraute entendront sur le 
fait de la prise, le maitre ou commandant du vaisseau pris, meme quelques 
officiers et matelots du vaisseau preneur, s'il est besoin." — Ordonnance de la 
Marine, 1681, tit. 9. art. 24. " Si le vaisseau est amene sans prisonniers, 
charte parties ni connaisemens, les officiers, soldats et equipages de celui 
qui l'aura pris, seront separcment examines sur les circonstances de la prise, 
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In order to guard as much as possible against frauds 
and mistatements from after contrivances, the exami- 
nation should take place as soon as possible after 
the arrival of the vessel, and the witnesses are not 
allowed to have communication with, or to be instructed 
by, counsel. The captors should also introduce all their 
witnesses in succession; for if the Commissioners have 
taken the depositions of some of the crew, and transmitted 
them to the Judge, they will not be at liberty, without 
a special order, to examine others who are afterwards 
brought by the captors before them.* On the other hand, 
an equal strictness is held over the conduct of the claim- 
ants. If they keep back any one of the captured crew 
for two or three days after the vessel comes into port, 
and then offer him, together with papers in his possession, 
the Commissioners will be justified in not examining him.f 
The ship's papers and other documents found on board, 
which are not delivered up to the district Judge, or the 
Commissioners, before, or at the time of, the examinations, 
will not be admitted as evidence. J 

Although the examinations are to be on standing in- 
terrogatories, without the instruction of counsel, yet the 
witnesses are produced in the presence of the agents of 
the parties, before the Commissioners, whose duty it is 
to superintend the regularity of the proceedings and 
protect the witnesses from surprise or misrepresentation. 
Where the deposition is taken, each sheet is afterwards 

et pourquoi le navire a ete amene sans prisonniers, et seront, le vaisseau et 
les merchandises visites par experts, pour connoitre, s'il se pent, sur qui la 
prise aura ete faite." — lb. art. 25. 

* 2 Bob. 243.: "The Speculation." 

f l E° b - 331 - ; and see 4 Rob. 381. ; " The William and Mary." 

% Ibid. 
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read over to the witness, and separately signed by him. * 
And the Commissioners should be careful that the various 
answers are taken fully and perfectly, so as to meet 
the stress of every question, and should not suffer the 
witness to evade a sifting inquiry by vague and obscure 
statements. If the witness refuse to answer at all, or to 
answer fully, the Commissioners are to certify the fact 
to the Court ; and, in addition to the other penal conse- 
quences to the owners of the ship and cargo from a sup- 
pression of evidence, he will be liable to close imprison- 
ment for the contempt. The witnesses should be examined 
separately, and not in presence of each other, so as to 
prevent any fraudulent concert between them. 

As soon as the examinations are completed, they are 
to be sealed up and directed to the proper District Court, 
together with all the ship's papers, which have not been 
already lodged by the captors in the registry of the Court. 

It is upon the ship's papers and depositions thus 
taken and transmitted, that the cause is, in the first 
instance, to be heard and tried, f This is not a mere 
matter of practice or form : it is of the very essence of 
the administration of prize law ; and it is a great mis- 
take to admit the common law notions, in respect to evi- 

* 5 Rob. 286., "The Apollo." 

t 1 Rob. 1., "The Vigilantia." "H est ordonne, &c, que pleine et entiere 
foi sera ajoutee aux depositions des capitaines, matelote, et officiers des vaisseaux 
prU, s'il n'y a contre eux aucun reproche valable propose par les reclamateurs, 
on quelque preuve de subornation et de seduction." — Reglement du 26 Octo- 
bre, 1692. "Veut que dans aucun cas, les pieces qui pourraient etre 
rapportees, apr&s la prise des batimens, puissent faire aucune foi, ni etre 
d'aucune utilite, tant aux proprietaires des dix batimens qu'a ceux des mar- 
chandises qui pourraient avoir e*te chargees. Voulant qu'en toutes occasions 
Von n'ait igard qu'aux settles pieces trouvees abord." — Reglement du 26 Juillet, 
1778. See also the Swedish Ordinance o/1715, art. 7.; Coll. Mar. 169. 

C 
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dence, to prevail in proceedings which have no analogy 
to those at common law. In some few of the District 
. Courts, it was not unusual, during the late war, to 
allow the witnesses to be examined, orally, at the bar of 
the Court, long after their preparatory examinations had 
been taken, and full opportunities had been given to 
enable the parties to shape any new defence, or explain 
away any asserted facts. This was, unquestionably, a 
great irregularity, and, in many instances, must have been 
attended with great public mischiefs. By the law of 
prize, the evidence to acquit or condemn must, in the 
first instance, come from the papers and crew of the cap- 
tured vessel. The captors are not, unless under peculiar 
circumstances, entitled to adduce any extrinsic testimony. 
It is, therefore, of the last importance to preserve the 
most rigid exactness as to the admission of evidence ; since 
temptations would otherwise be held out to the captured 
crew, to defeat the just rights of the captors by subsequent 
contrivances, explanations, and frauds. There can be no 
honest reason why the whole truth should not be told by 
the captured persons, at the first examination ; and if they 
then prevaricate, or suppress important facts, it must be 
from motives which would materially impair the credibi- 
lity of their subsequent statements. Where the justice of 
the case requires the admission of new evidence, that may 
always be obtained, except where, by the rules of law, 
or the misconduct of the parties, the right to farther proof 
has been forfeited. But whether such farther proof be ne- 
cessary or admissible, can never be ascertained until the 
cause has been fully heard upon the facts, and the law 
arising out of the facts already in evidence. And, in the 
Supreme Court, during the whole of the late war, no 
farther proof was ever admitted until the cause had been 
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first heard upon the original evidence ; although various 
applications were made to procure a relaxation of the rule. 
We shall have occasion hereafter to state some of the 
cases' in which farther proof is allowed or denied. 

If a person wishes to procure the restitution of any 
property captured as prize, it is necessary that he should, 
after the prize libel is filed, and at, or before, the return 
of the monition thereon, or time assigned for the trial, 
enter his claim for such property before the proper Court. 
And if the captors omit, or unreasonably delay, to insti- 
tute prize proceedings, any person claiming an interest in 
the captured property may obtain a monition against 
them, citing them to proceed to adjudication; which if 
they omit to do, or to show cause why the property should 
be condemned, it will be restored to the claimants proving 
an interest therein. And the same process is often re- 
.gV'^stosed to where the property is lost or destroyed, through 
' the fault or negligence of the captors, in order to obtain a 

compensation in damages for the unjust seizure and de- 
tention.* The claim should be made by the parties in- 
terested, if present, or, in their absence, by the master 
of the ship, or some agent of the owners. A mere 
stranger will not be permitted to interpose a claim merely 
to speculate on the chances of an acquittal.f The claim 

* 1 Rob. 93., " The Betsey ; " 1 Rob. 181., " The Mentor ; " 3 Rob. 239., 
"The Huldah ;" lb. 129., "The Der Mohr ;" lb. 212., "The George ;" 
4 Rob. 215., "The William ;" 6 Rob. 48., "The Susanna." 

t " II est fait ires expresses inhibitions et defenses a toutes sortes de per- 
sonnes de r(clamer aucunes des prises faites par ses vaisseaux de guerre ou 
ceus des armateurs particuliers, ni faire aucune procedure en TAmiraute, sans 
Stre au pr tcdable y pvrteur 8 de procurations en bonne forme de ceux pour qui 
Usferoni les reclamations, et les avoir presentees aux officiers de l'Amiraute 
des ports ou les prises auront ete condoites, a peine de 600 livres d'amende." 
— Ordonnance du 30 Janvier, 1692. Reglement du 19 JuiBet, 1778. 

c 2 
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must be accompanied with an affidavit stating briefly the 
facts respecting the claim and its verity. This affidavit 
should be sworn to by the parties themselves, if they 
are within the jurisdiction ; but if they are absent from 
the country, or at a very great distance from the place 
where the Court is held, the affidavit may be sworn to by 
an agent. Before a claim is made, and affidavit put in 
(which should always be special if the case stands on pecu- 
liar grounds), it is not permitted to the parties to examine 
the ship's papers, and the preparatory examinations in 
order to shape their claims ; for this might lead to great 
abuses. 

But if it be necessary to ascertain the particulars of 
a claim, the Court will, upon a special application, suffer 
so many of the papers to be examined as directly relate 
to such claim ; but a sufficient reason is always expected 
to be shown on affidavit to sustain such an application. * 
It is a general rule, that no claim is to be admitted, 
which stands in entire opposition to the ship's papers 
and to the preparatory examinations, t But this only 
applies to cases arising during the war, and not to cases 
arising before the war J; and it is not so inflexible as 
to exclude the interest of a citizen or subject, where 
there is an absolute necessity to simulate papers, as in 
the case of a trade with the enemy licensed by the 
State. § It is also a general principle, that no citizen or 
subject can be admitted to claim in a Prize Court, where 
the transaction in which he is engaged, is in violation 

* 3 Rob. 233., "The Port Mary." 

t 5 Rob. 15. 19., "TheVrow Anna Catharina ; " 6 Rob. l., M La Flora." 

| 5 Rob. 15., " The Anna Catharina," 

§ 6 Rob. 1„" La Flora," 
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to the municipal laws of his own country.* Nor can 
a person be admitted to claim where the trade in which 
he is taken is forbidden by the law of nature, and by 
the municipal laws of his own country, and that where 
the Court is sitting, f Nor can an enemy interpose a 
claim, unless under the protection of a flag of truce, 
a cartel, licence, pass, treaty, or some other act of the 
public authority suspending his hostile character. J And 
even in a case where the capture has been made in 
violation of the territorial jurisdiction of a neutral coun- 
try, the claim for restitution must be made, not by the 
enemy proprietor, but the neutral government. § 

Where no claim is interposed, it is not now usual to 
condemn the goods for want of a claim, until a year 
and a day have elapsed from the time of the return of 
the monition, except in cases where there is a strong 
presumption, and reasonable proof that the property ac- 
tually belongs to an enemy. || But after a year and a 
day have elapsed, condemnation goes of course, if there 
be no claim interposed.! 

After a claim is once put in, it is not amendable of 

. * 2 Bob. 77., "The Walsingham Packet ;" 4 Bob. 262. note, " The 
Etrusco ; " 5 Rob. 23., " The Cornelia and Maria ; " lb. 251., " The 
Abby ; " 6 Rob. 341., " The Recovery." 

f Edinburgh Review, vol. xvi. no. 21. p. 426., " The Amedie." 

% .1 Rob. 196., " The Hoop." 

§ 5 Rob. 15., the " Vrow Anna Catharina ; " 3 Rob. 162. note. 

|| 1 Rob. 26. 29., a The Staadt Embden." And see 4 Rob. 43., "The 
Henrick and Maria." ColL Mar. 88. note. 

^ Si par la deposition de V equipage et la vente da vaisseaa et des mar- 
chandises, on ne pent dtcouvrir sur qui la prise aura ete faite, le tout sera 
inventorie et appreciS et unis sous bonne et sure garde, pour itre restitue a qvfil 
appartiendra, s'il est reclame* dans Van etjour; sinon partage comme epave 
de la mer, egalement entre nous, ramiral, et les armateurs. — Ordonnance de 
la Marine de 1681, tit. 9. art. 26. 

c 3 
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course; but if an amendment is wanted to correct the 
generality of the original claim, it will not be allowed, 
unless a proper case is made out, and sufficient reasons 
given'for the omission in the first instance.* 

It often happens that persons whose property has 
been captured, apply to the Court for a delivery upon 
bail, and under a mistaken notion that such a delivery, 
after an appraisement, was a matter of course, or was 
to be governed by the same rules as are prescribed in 
the case of municipal forfeitures, under the act of the 
2nd of March, 1799. chap. 128. Some of the District 
Courts have allowed such applications, before any hearing 
of the cause; and parties have thereby, sometimes, fraudu- 
lently obtained possession of goods at an under valuation, 
where their title was totally defective, or grossly illegal. 
It is a settled rule of the Prize Court, not to deliver 
a cargo on bail, before the cause has been fully heard, 
unless by the consent of all parties ; and if any incon- 
venience should result from this rule, as if the property 
be perishable, it may easily be avoided by an interlo- 
cutory sale.f After the hearing, if the claimant obtain 
a decree in his favour, or an order for farther proof, 
the Court will listen to an application for a delivery 
on bail; but if this claim be rejected, or be affected 
by the imputation of fraudulent or unlawful conduct, 
the application will not be allowed, notwithstanding an 
appeal is interposed. Where there is a decree of con- 
demnation, the captors are, in general, entitled to a 
delivery of the property, or the proceeds thereof, upon 
bail. 

* 3 Rob. 109., " The Graaf Bernstoff." And see 3 Bob. 179., " The Sally." 
f 3 Rob. 178., "The Copenhagen." 
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On an appeal to the Circuit Court, the property follows 
the appeal into that Court, and is no longer subject to the 
interlocutory orders of the District Court. It is otherwise 
with regard to the Supreme Court, whose decrees are 
always remanded to the Circuit Court for execution ; and 
therefore, the property always remains in the custody of 
the latter. In cases of delivery on bail, a stipulation, 
according to the course of the Admiralty, and not a bond, 
should be taken.* 

Where farther proof is admissible, it may, in the dis- 
cretion of the Court, be by affidavits and other papers 
introduced without any formal allegations, or by way of 
plea and proof, where formal allegations are made by each 
party in the nature of special pleadings ; and it may be 
opened to the claimants only, or to the captors as well as 

* Et si ab interlocutoriis dictorum judicum partes appellare contigerit, 
nihilominus super principale usque ad sententiam jdefinitivam inclusive, 
appellationibus illis non obstantibus, procedere poterunt. Sed si sententia 
super bonorum restitutione seu principali feratur, ilia executioni deman- 
dabitur, tractatum pacis insequendo, appellationibus etiam quibuscunque non 
obstantibus. Potent tamen supplicari ad consilia principum, modo supra- 
dicta, scilicet cautione prcestita ab ea parte contra quam supplicabitur, de 
bonis captis restituendis, in eventum contraries sententia, et a parte suppli- 
cante, de expensis damnis et interesse, si in causa succumbunt. — Traite de 
Paix et de Commerce entre Charles VIII, Roi de France et de Navarre, et 
Henry VII., Roi cTAngleterre, 1497; Coll. Mar. 101. Les merchandises 
qui ne pourront Stre conservees, seront vendues stir la requisition des parties 
mUressies et adjugees au plus offrant, Sfc. — Ordonnance de la Marine de 
1681, tit. 9. art. 28. Le prix de la vente sera mis entre les mains dun 
bourgeois solvable, pour etre delivree apr&s le jugement de la prise, a qui 
il appartiendra. — lb. art. 29. Lorsque la vente ne se fait qu'apres que la 
prise a ete diclarie bonne, c f est toujours entre les mains de Varmateur que les 
denrees en provenans son remis, a la charge (Ten compter; et afin qu'il en 
fut autrement, il faudroit que sa solvability fut bien suspecte. — Valin sur 
r Ordonnance, lb. art. 29. And, according to the French practice, where 
restitution is decreed by the Council of Frizes on the original hearing, the 
claimants are entitled to a delivery of the property on bail, notwithstanding 
an appeal to the Council of State, on the part of the captors.-— 2 Valin, 335 

c 4 , 
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claimants. Upon a simple order for farther proof, the 
captors are not entitled to adduce any new evidence, unless 
by the special direction of the Court ; but upon plea and 
proof, both parties are at liberty to introduce new evidence 
to support their respective allegations and the points in 
issue.* 

The Court is in no case concluded by the original 
evidence, but may order farther proof on a doubt arising 
from any course or quarter f ; and it will sometimes direct 
it where suspicion is produced by extrinsic evidence.} 
But this is rarely done, unless there be something in the 
original evidence, which lays a suggestion for prosecuting 
the inquiry farther §; and where the case is perfectly clear, 
and not liable to any just suspicion, the deposition of the 
Court leans strongly against the introduction of extraneous 
matter, and against permitting the captors to enter upon 
farther inquiry, f 

The most ordinary cases of farther proof are where the 
cause appears doubtful upon the original papers, and the 
answers to the standing interrogatories ; and in such 
cases, if the parties have conducted themselves with good 
faith, and the error or deficiency may be referred to honest 
ignorance or mistake, the Court will indulge them with 
time to supply the defects, by the introduction of new 
evidence. But farther proof is, in no case, a matter of 
right, and rests in the sound discretion of the Court. 
Farther proof is in all cases necessary, where the master 
does not swear to, or give account of, the property || ; 

* 1 Rob. 313,, " The Adriana." 
t 6 Rob. 351., " The Romeo." 
J Ibid. 

§ 3 Rob. 330., "The Sarah." 

|| 2 Rob. 1., "The Eenromj" 2 Rob. 121., "The Juno i" 4 Rob. 20L, 
'* The Conrenientia." 
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where the shipment, though stated to be on neutral ac- 
count, is not stated to be on account of any particular 
person*; where the ship has been purchased in the 
enemy's country f; where there has been any loss or 
suppression of material papers J, and, indeed, in all cases 
where the defects of the papers, the conduct of the parties, 
the nature of the voyage, or the original evidence in 
general, induces any doubt of the proprietary interest, the 
legality of the trade, or the integrity of the transactions. 
But it is not in every case where farther proof is neces- 
sary, that the parties will be permitted to introduce it; 
for the privilege may be forfeited by fraud or gross mis- 
conduct. And in cases where farther proof is necessary, 
if it is not allowed, the penal consequences are as fatal 
as if the property were originally hostile, since a condem- 
nation certainly follows the denial. § Farther proof is 
never allowed to the claimants where fraudulent papers 
have been used || ; where there has been a spoliation of 
papers!; where there has been a fraudulent covering 
or suppression of an enemy's interest**; where there 

• 4 Rob. 79., " The Jonge Pieter." 

t 1 Rob. 122., « The Welvaart." J 2 Rob. 261., " The Polly." 

§ 1 Rob. 122., « The Welvaart j " 1 Rob. 125., " The Juffrouw Anna j " 
3 Rob. 109., " The Graaf Bernstoff ; " 2 Rob. 1., " The Eenrom." 

1 Rob. 122., " The Welvaart ; " 1 Rob. 125., " The Juffrouw Anna ;" 
1 Rob. 127., "The Juffrouw Elbrecht." 

f 2 Rob. 104., " The Rising Sun." 

** 3 Rob. 109., " The Graaf Bernstorff." 

" Et pour ce qu'il pourroit advenir, qtfaucuns de nos dits AJliez et Con- 
federal, voudroyent porter plus grande faveur a nos dits ennemis et adver- 
saires, qu*a nous, et it nos dits subjets, et a ceste cause, voudroyent dire et 
sourstenir centre verity, que Us navires pris en mer pas nos dits subjets leur 
appartiendroyent, ensemble la marchandise, pour en frauder nos dits subjets, 
voulons et ordonnons, qu'incontinent apres la prise et abordement de navire, 
nos dits subjets fecent diligence de recouvrer le charte partie, et autre lettres 
concernant la charge da navire ; et incontinent a leur arrivement a terre, 
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is a false destination and false papers*; nor in general 
where the case appears incapable of fair explanation f, or 
where there has been gross prevarication, or an attempt 
to impose spurious claims upon the Court, or such a want 
of good faith as shows that the parties cannot safely 
be trusted with an order for farther proof. 

If, upon farther proof ordered, no proof is adduced, or, 
the proof be defective, or the parties refuse to swear, jor 
swear evasively, it is deemed conclusive evidence of hostile 
interests, or of such misconduct as authorises condemna- 
tion. And it is a general rule of the Prize Court, that 
the onus probandi that the property is neutral rests upon 
the claimant; and if he fails to show it, condemnation 
ensues4 

In cases where farther proof is admitted on behalf of 
the captors, they may introduce papers taken on board of 
another ship, if they are properly verified by affidavit. § 
And they may also invoke papers from another prize 
cause. || It has even been permitted to the captors to 
invoke the depositions of the claimant given in, in another 



les mettre par devers le lieutenant de nostre dit admiral, a fin de cognoistre 
a qui le navire et marchandises appartiennent ; et ou ne seroit trouvee 
charte dedans les dits navires, ou que le maistre et campagnons V eussent jettie 
en la mer, pour en celer le veriti, voulons que les dits navires ainsi pris, avec 
les dits bien et marchandises estans dedans soyent declarez de bonne prise,* 9 — 
Ordonnance de 1584, art. 70., du 5 Septembre 1708, du 21 Octobre 1744, 
art. 6. 

* 8 Bob. 122., « The Nancy ; " 6 Rob. 79., " The Mars." 

J 1 Rob. 163., "The VrowHermina." 

X 2 Rob. 77., "The Walsingham Packet ;* 2 Rob. 343., "The Rosalie 
and Betty ; " 4 Rob. 283., " The Countess of Lauderdale.*' 

§ 6 Rob. 351., " The Romeo ; " 1 Rob. 340., " The Maria." 

|| 6 Rob. 350., " The Romeo ; " 3 Rob. 330., " The Sarah j " 4 Rob. 166., 
" The Vriendschap." 
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cause, to prove his domicile at the first hearing, and with- 
out an order for farther proof.* And upon an order for 
farther proof, the affidavits of the captors, as to facts within 
their own knowledge, are admissible evidence. f 



It is time to draw this note to a close; and in so doing 
it is proper to inform the reader that, although authorities 
are cited to support some of the positions, they will not 
always be found to support them in their full extent. 
Much of what is stated, as the general practice of Prize 
Courts, is to be gathered from lights scattered here and 
there in the books, and more frequently and accurately 
by attendance on the arguments of prize causes, where the 
points are discussed by counsel, or ruled incidentally by 
the Court. 

* 4 Rob. 166., "The Vriendschap." 

t 1 Rob. 340., "The Maria j " 6 Rob. 13., "The Resolution." 
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Wheaton's Reports, Vol. IL 
Appendix. Note i. 

Additional Note on the Principles and Practice in Prize 
Causes. 

In the Appendix to the first volume of these Reports, a 
summary sketch was attempted of the practice in prize 
causes, in some of its most important particulars. It has 
been suggested that a more enlarged view of the principles 
and practice of Prize Courts might be useful, and in case 
of a future war save much embarrassment to captors and 
claimants. With this view the following additional sketch 
is submitted to the learned reader. 

As preliminary to the subject it may be observed, that 
the ordinary prize jurisdiction of the Admiralty extends to 
all captures made on the sea, jure belli*; to captures in 
foreign ports and harbours t; to captures made on land by 
naval forces, and upon surrenders to naval forces either 
solely or by joint operations with land forces J: and this, 
whether the property so captured be goods, ships, or 
mere choses in actional to captures made in rivers, ports 
and harbours, of the captor's own country ||; to money 

• " The Two Friends," 1 Rob. 271. 284. 

Connoitront (les Juges de l'Amiraute) des prises faites en mer, &c. 
— Ordonnance de 1681, liv. 1. tit 2 De la Competence, art. 3. Cette 
attribution a l'Amiraute pour les prises est encore cfaussi ancien date que 
ceUe de VktabUssement de sa jurisdiction. — Ordonnance de 1400, art. 4. et 
suiv. ; De 1517, art 3. et suiv. ; De 1543, art 20. et de 1584, art. 33. 
Valin. 

t lindo v. Rodney, Doug. 613. n. 

% Lindo v. Rodney, Doug 613. n.; *' Chinsurah," 1 Acton, 179. 

§ Ibid. 

|| W. B. v. Latimer, 4 DaU. Ap. l.j Le Caux v. Eden, Doug. 608.; Lindo 
v. Rodney, Doug. 613. n. 
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received as a ransom or commutation on a capitulation to 
naval forces alone, or jointly with land forces.* 

But the Admiralty, merely by its own inherent powers, 
never exercises jurisdiction as to captures or seizures as 
prize made on shore without the co-operation of naval 
forces, whether made in our own or in a foreign territory f; 
whenever such a jurisdiction is exercised, it is by virtue of 
powers derived aliunde. And though when the jurisdic- 
tion has once attached, it may be lost by a hostile re- 
capture, escape, or voluntary discharge J; yet it remains 
notwithstanding the goods are landed; for it does not 
depend on their local situation after capture; but the 
Court will follow the goods or their proceeds with its 
process, wherever they may be found, or under whatever 
title acquired. § Therefore, where the property is carried 
into a foreign port, and there delivered upon bail by the 
captors, the Prize Court does not lose its jurisdiction, but 
may proceed to adjudication and enforce the stipulation. || 
So, if a prize be lost at sea, the Court may, nevertheless, 
proceed to adjudication, either at the instance of the 
Captors, or of the claimants IT; so, although the property 
may be actually lying within a foreign neutral territory, 

* Ships taken at Genoa, 4 Rob. 338. 

t Anthon v. Fisher, Doug. 649. note (1) ; Maisonnaire v. Keating, 
2 Gallis, 325. 

% "The Two Friends," 1 Rob. 271,284.; " The Emulous," 1 Gallis, 563. 

§ Hudson v. Guestier, 4 Cranch, 293. 

|| Home t>. Camden, 2 H. Bl. 533. 4 Term Rep. 383. ; Willis v. Com- 
missioners of Prize, 5 East, 22.; "The Noysomhed, ,, 7 Ves. 593.; The brig 
"Louis," 5 Rob. 146. j " The Two Friends," 1 Rob. 271.; "The Eliza," 
I Acton, 336. ; Smart v. Wolff, 3 Term. Rep. 223. ; u The Pomona," 
1 Dodson, 25. 

f " The Peacock," 4 Rob. 185. 

" The Susanna," 6 Rob. 48. 
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the Court may proceed to adjudication * ; so, although the 
property has been sold by the captors, or has passed into 
other hands f; but it rests in the sound discretion of the 
Court, whether, when property has been sold or converted 
by the captors, it will proceed to adjudication in their 
favour; for it is only in cases where the same has been 
justifiably or legally converted by the captors that they 
can claim its aid. The Court will withhold that aid 
where there has been a conversion by the captors without 
necessity or reasonable cause. $ Wh|n once the Prize 
Court has acquired jurisdiction over the principal cause, it 
will exert its authority over all the incidents. § It will 

* Hudson v. Guestier, 4 Cranch, 293 ; "The Christopher," 2 Rob. 209.; 
"The Henrick and Maria," 4 Rob. 48.; "The Comet," 5 Rob. 285.; « Th« 
Victoria," Edwards 97. 

t "The Falcon," 6 Rob. 194.; "The Pomona," 1 Dodson, 25. 

% "I/Eole," 6 Rob. 220.; "La Dame Cecile," 6 Rob. 257. ; "The 
Arabella and Madeira," 2 Gattie, 368. 

§ S'il y a aucun qui rompe coffre, balle on pippe, on autre marchandise 
que nostre dit admiral ne soit present en sa personne pour lay il for/era 
so part du butin et sa sera par ice ray admiral puny selon le sueffaict. 
Ordonnance de 1400, art 10, Coll. Mar. 76., Ordonnance de 1584, art. 38. 
id. ill. Defendons de faire aucune ouverture des coffres, ballots, sacs, 
pipes, barriques, tonneanx et armoires, de transporter ou vendre aucune 
marchandises de la prise ; et d toutes personnel (Ten achester ou reveler, jusqua 
ce que la prise ait iti jugee on qn'il en ait ete ordonne par justice ; a peine 
de restitution de quadruple, et de punition corporelle. — Ordonnance de 
1681, fit;. 3 tit 9 des Prises, art 20, quatre Juin 1783. Jugement en 
dernier resort de ramaraute de Dunkerque, contre les auteurs du pillage 
du navirfc L' Amite, qui les condamne a la restitution du prix des choses 
pillees, les prive de leur part aux prises, et pronounce le banissement con- 
tre Tun d'enx avec injonction au capitaine du corsaire capteur, d'etre plus 
circonspect a l'avenir. — Code des Prises, torn. 1. p. 118. (Par Guichard.) 

§ M. l'amiral et les commessaires connoitront aussi des partages des 
prises et de tout ce qui leur est incident, mime des liquidations, et comptes 
des dipositaire, lorsqu'ils le jugeront a propos, comme aussi des denouement 
des vaisseaux ennemis qui arriveront pendant la guerre, circonstances et 
dependances.— Reglement du 23 Avril, 1744, art 5.; 2 Valin sur f Ordon- 
nance, 318. 
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follow, as has been already observed, prize proceeds into 
the hands of agents or other persons holding them for the 
captors, or by any other title ; and in proper cases will 
decree the parties to pay over the proceeds, with interest 
npon the same for the time they have been in their hands.* 
It may also enforce its decrees against persons having the 
proceeds of prizes in their hands notwithstanding no stipu- 
lation, or an insufficient stipulation has been taken on a de- 
livery on bail; for it may always proceed in rem where 
the res can be found, and is not confined to the remedy on 
the stipulation f; and in these cases the Court may pro- 
ceed upon its own authority ex officio, as well as upon the 
application of parties J ; nor is the Court functus officio 
after sentence pronounced, for it may proceed to inforce all 
rights, and issue process therefor, so long as anything re- 
mains to be done touching the subject matter. § 

The Prize Court has also exclusive jurisdiction as to the 
question who are the captors and joint captors entitled to 
share in the distribution, and its decree is conclusive upon 
all parties. || It has the same exclusive authority as to the 
allowance of freight, damages, expenses, and costs in all 
cases of captures T, and though a mere maritime tort un- 

* Smart v. Wolff, 3 Term Eep. 313. ; Home v. Camden, 2 H. BL 533. ; 
4 Term Rep. 382.; Jennings v. Carson, 4 Cranch, 1. ; "The Two Friends," 

1 Bob. 273. ; Willis v. Commissioners of Prizes, 5 East, 22.; "The Noysom- 
hed," 7 Ves. 593.; " The Princessa," 2 Rob. 31.; " The Louis," 6 Rob. 146. 

t Per Buller, J. ; in 3 Term Rep. 323. ; per Grose, J. in 5 East, 22. ; 
"The Pomona," 1 Dodson, 25. ; "The Herkimer," Stewart, 128. ; S. C. 

2 Hall, Am. Law Journ. 133. 

{ " The Herkimer," Stewart, 128.; S. C. 2 HaU, Am. Law Journal, 183. 

§ Home v. Camden, 2 H. Bl. 533. ; and cases ubi suprct. 

|| Home v. Camden, 2 H. Bl. 533. ; 4 Term Rep. 382. ; " The Her- 
kimer," Stewart, 128. ; S. C. 2, Hall, Am. Law Journ. 133.; Duckworth 
v. Tucker, 2 Taunton, 7. 

% Le Caux v. Eden, Doug. 594.; lando v. Rodney, Doug. 613.; Smart v. 
Wolff, 3 Term Rep. 223. ; "The Copenhagen," 1 Rob. 289. ; "The St. 
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connected with capture jure belli may be cognisable by 
a Court of Common Law; yet it is clearly established 
that all captures jure belli, and all torts connected there- 
with, are exclusively cognizable in the Prize Court, 

And the Prize Court will not only entertain suits for 
restitution and damages in case of wrongful capture, and 
award damages therefor; but it will also allow damages 
for all personal torts, and that upon a proper case laid 
before the Court as a mere incident to the possession of 
the principal cause. And in such a case it will not confine 
itself to the actual wrong-doer ; but will apply the rule of 
respondeat superior, and decree damages against the owners 
of the offending privateer* ; and where the captured 
crew have been grossly ill-treated, the Court will award a 
liberal recompense, f 

As the Prize Court has an unquestionable jurisdiction 
to apply confiscation by way of penalty for falsity, 
fraud, and misconduct of citizens as well as of neutrals } ; 
so it may, in like manner, decree a forfeiture of the rights 
of prize against captors, where they have been guilty of 
gross iregularity, or criminal neglect, or wanton im- 
propriety and fraud. It is a part of the ancient law of 
the Admiralty, independent of any statute, that captors 
may, by their misconduct, forfeit the rights of prize ; and 

Juan Baptist*," 5 Rob. 33.; "The die Frie Darner," 5 Rob. 357.; " The 
Betsey," 1 Rob. 93.; Duckworth v. Tucker, 2 Taunt. 7.; Jennings v. Carson, 
4 Cranch, 2. ; Bingham v. Cabot, 3 Ball 19.; The United States v. Peters, 
3 Ball. 121.; Talbot v. Johnson, 3 Doll, 133. ; 2 Brown's Civ. and Adm. 
Law, 208. 

• Del Col v. Arnold, 3 Doll. 333.; "The Anna Maria," 2 Wheaton, 
327.; Bynk. Q. J. Pub. L. 1. ch. 19.; JDu Ponceau's translation, 147. 

t "The St. Juan Baptista," 5 Rob. 33.; "The die Erie Darner," 5 Rob. 
357.; "The Lively? 1 GaUis, 315. 

% " The Johanna Tholen," 6 Rob. 75.; Oswell ». Vigne, 15 East, 70. 
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in such cases the property is condemned to the Govern- 
ment generally. And this penalty has been frequently 
enforced, not only where the captors have been guilty of 
fraud *, but also where they have violated the instructions 
of Government relative to bringing in the prize crew, and 
have proceeded without necessity to dispose of the pro- 
perty before condemnation f ; so where the captors have 
rescued a prize ship from the custody of the Marshal, after 
a monition duly served.f In short, the Court is the con- 
stitutional guardian of the public interests in relation to 
matters of prize ; and wherever there is any deviation 
from the regular course of proceedings, it expects to have 
a sufficient reason shown for that deviation, before it will 
give the captors any of the ordinary benefits of prizes 
captured by them. § 

* 8 Cranch, 421., " The George;* 2 Wheat 278. 

f " La Reine des Anges," Stewart, 9. 

t w The Cossack," Stewart, 513. 

§ Et si auctras desdicts preneurs en leur voyage en especial auoient 
commis faute telle qu'ils fdssent attaints d'auoir enfondre aucnns Nauires, 
ou noyer les corps des prisonniers descendus a terre en aucune loingtaine 
coste, pour celer le larrecinet et mefiaict, voulons que sans quelque delay, 
faueur ou deport, nostredit admiral en face faire punition et iustice selon 
le cas. — Ordonnance de 1400, art 7. Si aucuns^ si trouvent avoir commis 
faute en leur voyage, soit d'avoir mis a fonds aucuns Navires, ou robbe 
des biens d'iceux ou noye les corps des Marchands, Maistres, Conducteurs, 
et autres personnes desdits navires, ou iceux descendus a terre en aucune 
loingtaine coste, pour celer le larcin et malfait, ou bien quand il adviendroit 
comme il a fait quelques fois, qu'aucuns d'eux se trouvans les plus forts 
viendront a ranconner a argent les navires de nos subjets, ou d'aucuns 
nos amis et alliez : voulons que sans quelque delay, faveur ou deport, le 
dit admiral en face ou face faire justice et punition, telle que ce soit exem- 
ples a tons autres, deues informations des cas preallablement faites, et 
selon qu'il sera cy-apres ordonne. Et pour ce que souventes fois quand 
une prise estoit faite sur nos ennemis les preneurs. estoyent si coustoumiers 
de user de leur volontez pour leur profit, qu'ils ne gordoyent l'usage 
toujours et de toute anciennete sur ce ordonne et observe, mais sans crainte 

D 
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The usual course of the Court is by way of monition ; 
and if that process be disobeyed, an attachment issues 
against the parties in contempt. But the Court may, in 
all cases, proceed, in the first instance, by warrant of arrest 
of the person or property, to compel security to abide its 
decree. 



Having said so much on the subject of prize jurisdic- 
tion as seemed necessary to explain the practice of the 
Court, we may now pass to the consideration of the rights 
and duties of captors in relation to property captured in 



de Justice, comme innobediens et pilleurs, eux estans encore sur mei 
rompent les coflres, balles, boujettes, malles, tonneaux et autres vaisseaux, 
pour prendre et piller ce qu'ils peuvent des biens de la prise, en quoy 
ceux qui ont equippe, et mis sur les navires a gros despens sont grandement 
foullez, dont advient souvent de grandes noises, debats et contentions. 
Nous prohibons et deffendons a tons chefs, Maistres, contre Maistres, Patrons, 
Qnarteniers, soldats, et compagnons, de ne faire aucune ouverture des 
coffres, balles, &c, ny autres vaisseaux de quelques prises qu'ils facent, 
ny aucunes choses des dits prises receler, transporter, vendre, ny eschanger, 
ou autrement alliener, sins ayent a representer le tout desdites Prises, 
ensemble les personnes conduisans le navire, audit Admiral ou vice- Ad- 
miral le plustost que faire se pourra, pour en estre fait et dispose selon 
qu'il appartiendra, et comme contiennent nos presentes ordonnances, et ce 
sur peine de confiscation de corps et des biens. — Ordonnance de 1584, art, 
35. 37. 

* 2 Brown, Civ. and Adm. Law, 524. ; Caseregis Disc. 24., No. 24. ; 
2 Woode's Lect., 432. ; Consolato del Mare, ch. 287. 288. ; 3 Buls. 27. ; 4 Inst. 
152. 154. ; Zouch, Adm. Jurisd. ch. 4. 101.; Com. Dig. Admiralty, E. 3. ; 
"The Georgianne," 1 Dodson, 397. ; "The Diligentia," id^ 404.; " The 
Emulous," 8 Crunch, 131. ; " The Nereide," 9 Crunch, 499.; " The Dos 
Hermanos," 2 Wheat. 76. — Aucun ne pourra armer un vaisseau en guerre, 
sans commission de l'admiral. — Ordonnance de 1681, liv. 3. tit 9 Des 
Prises, arjL 1. H est tellement vrai qu'il n'y a que ceux qui ont com- 
mission de l'admiral, qui sont en droit de faire a leur profit des prises sur 
l'ennemi, que si le capitaine d'un vaisseaux marchand a ete attaque en 
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To enable a vessel to make captures which shall insure 
benefit to the captors, it is necessary that she should have 
a commission of prize. But non-commissioned vessels 
of a belligerent nation may, not only make captures in 
their own defence, but may, at all times, capture hostile 
ships and cargoes, without being deemed by the law of 
nations to be pirates, though they can have no interest in 
prizes so captured. But every capture, whether made by 
commissioned or non-commissioned ships, is at the peril of 
the captors. If they capture property without reasonable 
or justifiable cause, they are liable to a suit for restitution, 
and may also be mulcted in costs and damages.* 

If the vessel and cargo, or any part thereof, be good 
prize, they are completely justified. And although the 
whole property may, upon a hearing, be restored ; yet, if 
there was possible cause of capture, they are not respon- 
sible in damages.f But on the other hand, they may, 
under circumstances according to the degree of doubt or 
suspicion thrown upon the case, either from defects of 

mar par an vaisseaux ennemi dont il s'est rendu maitre dans le combat, 
la prise qu'il a faite du vaisseaux ennemi ne lui appartient pas, mais appar- 
tient a l'amiral, qui est a cet egard aux droits da roi, 1'amiral a coutume 
d'eu gratiner pour le tout ou pour partie celui qui a fait la prise, sans tirer 
a consequence. — Pothier de Propriite, No. 93. ; Valin sur VOrdonnance 
ubi supra, 

* Lesdits preneurs empeschans aucuns marchands, navire ou mar- 
chandise sans cause raisonable 9 ou qu'ils ne soyent nos adversaires, nostre 
dit admiral sera deuement restituer le dommage, et ne permettra plus l'usage 
qu'ont a ce contre raison tenue, iceus preneurs, en quoy ils ont fait et donne 
de grands dommages a aucuns de nos alliez par feinte, ou fausse couleur 
qu'ils mettoyent de non cognoistre s'ils estoyent nos adversaires, ou non, qui 
est chose bien damnable, contre raison et justice, que homrae soubs telle cou- 
leur deust porter dommage, ou destourbier.— Ordonnance de 1400, art 8. See 
the opinion of M. PortaUs in the case of " The Pigou" 2 Cranch, 98. note (a). 
t Opinion of M. Portalis in the case of the " Statira," 2 Cranch, 102. 
note (a). 

d 2 
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papers, the nature of the voyage, or the conduct of the 
captured crew, be entitled to receive their costs and ex- 
penses in bringing in the property for adjudication. It is 
not within the object of this note to enumerate all the 
various circumstances which have been adjudged to con- 
stitute probable cause for captures. But in general it 
may be observed, that if the ship pretend to be neutral, 
and has not the usual documents of such ship on board*; 
if the cargo be without any clearance* ; if the destination 
be untruly stated ; if the papers respecting the ship or 
cargo be false or colourable, or be suppressed or spo- 
liated; or if the neutrality of the cargo does not dis-» 
tinctly and fully appear f ; if the voyage be from, or to a 
blockaded port J, or not legal to the parties engaged in the 
traffic § ; if the cargo be of an ambiguous character as to 
contraband || ; and generally, if the case be a case of far- 
ther proof; all or any of those circumstances furnish a 
probable cause for capture, and justify the captors in 
bringing in the ship and cargo for adjudication. 

Whenever the captors are justified in the capture, they 
are considered as having a bond fide possession, and are 
not responsible for any subsequent losses or injuries aris- 
ing to the property from mere accident or casualty, as 
from stress of weather, recapture by the enemy, ship- 



* " The Anna," 5 Rod. 382. 

f Report of Dr. Lee, &c. ; Chitty's Law of Nations, Appendix 303. ; 
Wheaton, on Capt, Appendix, 320. 

\ " The Fredk. Molke," 1 Rob. 86. 

§ "The Walsingham Packet," 2 Rob, 77. ; " The Hoop," 1 Rob. 196. j 
" The St. Antonius ; " 1 Acton, 113. 

"The Endraught," 1 Rob. 22.; "The Ringe Jacob," 1 Rob. 89.; "The 
Jonge Margaretha," 1 Rob. 189. ; " The Twende Broder," 4 Rob. 33. ; " The 
Frau Margaretha," 6 Rob. 92. ; " The Ranger," 6 Rob. 125. 
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wreck, &c.* They are, however, in all cases bound for 
fair and safe custody ; and if the property be lost from 
the want of proper care, they are responsible to the amount 
of the damage ; for subsequent misconduct may forfeit the 
fair title of a bond fide possessor, and make him a tres- 
passer from the beginning, f Therefore, if the prize be 
lost by the misconduct of the prize master, or for neg- 
lecting to take a pilot, or to put on board a proper prize 
crew, the Court will decree restitution in value against 
the captors4 But although, in general, irregularity of 
conduct in captors makes them liable for damages ; yet, 
in case of a bond fide possession, the irregularity to bind 
them must be such as produces irreparable loss ; as, for 
instance, such as may prevent restitution from an enemy 
who recaptures the property. § And in cases of gross 
misconduct, the Court will hold the commission of the 
captors forfeited. || But if the injured parties lie by for a 
great length of time, the Court will not issue a monition 
to the captors to proceed to adjudication, even when mis- 
conduct is laid as the ground of the application.1T When 
a ship is captured, it is the duty of the captors to send her 
into some convenient port for adjudication.** And a con- 

* "The Betsey," 1 Bob. 93. ; " The Catharine and Anne," 4 Rob. 39. ; 
" The Caroline," 4 Hob. 256. ; Del Cd v. Arnold, 3 Doll. 333. 

t " The Betsey," 1 Rob. 93. " The Catherine and Anne," 4 Rob. 39. 

\ " The Der Mohr," 3 Rob. 129. : " The Speculation," 2 Rob. 293. ; 
" The William," 6 Rob. 316. ; De CoIy. Arnold, 3 DaJL 333. ; WUcocks v. 
Union Ins. Comp., 2 Binney, 574. 

§ " The Betsey," 1 Rob. 93. 

j| " The Marianne," 5 Rob. 9. 

^ u The Purissima Conception," 6 Rob. 45. 

* * " The Huldah," 3 Rob. 235. ; " The Madonna del Burso," 4 Rob. 169. ; 
" The St. Juan Baptista," 5 Rob. 33. ; " The Wilhelmsberg," 5 Rob. 143. ; 
" The Elsebe," 5 Rob. 173.; " The Lively," 1 GaUis, 315. 

Enjoignons aux capitaines qui auront fait quelque prise, de 1'amener 
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venient port is such a port as the ship may ride in with 
safety, without unloading her cargo*; and the captors are 
bound to put on board the captured ship a sufficient prize 
crew to navigate the vessel into such a port, unless the 
captured crew consent to navigate her, which in general 
they are not bound to do; but if they consent, they cannot 
afterwards impute any fault to the captors. f And in case 
of the capture of a neutral ship, the crew ought not to be 
handcuffed or put in irons, unless in extreme cases ; for if 
unnecessarily done, the Prize Court will decree damages 
to the injured parties4 Captors are not bound to explain 
the cause of capture ; but it is highly proper so to do, as 
the master may explain it away. § They may chase under 
false colours, but the maritime law does not permit them 
to fire under false colours, || 

ou envoyer, avec les prisonniers, au port ou ils auront arme, a peine de 
perte de leur droits, et d'amende arbitrable ; si ce n'est qu'il fussent forces 
par la tempete on par les ennemis, de relacher en quelque autre port, auquel 
cas ils seront terms d'en dormer incessament avis aux interresses a l'arme- 
ment.— Z' Ordonnance de 1681, liu. 3., tit 9. Des Prises, art 7. ; see also 
the Ordinance of 1584, art. 43., Coll. Mar. 113. 

* "The Washington," 6 Bob. 275. ; " The Principe," Edwards, 70. 

f Wilcocks v. Union Ins. Co., 2 Binney, 574. ; " The "Resolution," 6 Rob. 
13. ; "The Pennsylvania," 1 Acton, 33. ; " The Alexander," 1 Gallis, 532.; 
S. C. 8 Cranch, 169. 

% " The St. Juan Baptista," 5 Rob. 33. ; " The Die Fire Darner," 
5 Rob. 357. 

§ "The Juffrouw Maria Schroeder," 3 Rob. 147. 

|| " The Peacock," 4 Rob. 185. 

Sa Majeste a ordonne, et ordonne, que tous les capitaines commandans 
ses vaisseaux ou ceaux armes en course par ses sujets, seront tenus d'arborer 
pavilion francais avant de tirer le coup d'assurance ou de semonce. De- 
fenses tres expresses leur sont faites de tirer sous pavilion etranger, a 
peine d'etre prives, eux et leur armateurs, de tous le provenu de la prise, 
qui sera confisque au profit de sa Majeste, si le vaisseau est juge ennemi, 
et en cas que le vaisseau soit juge neutre, les capitaines et armateurs 
seront condamnes aux depens, dommages, et interets des proprietaires. — 
Ordonnance de\7 Mars, 1696. 
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They have no right to make any spoliation or damage to 
the captured ship, or to embezzle or convert the property, 
or to break bulk, or to remove any of the property from 
the ship, unless in cases of necessity, or where obvious 
reasons of policy, or the urgency of the occasion, justify 
them in so doing.* And in every case of a removal of 
property from a captured ship, the Court expects to be sa- 
tisfied as to the propriety of the removal, before it will pro- 
ceed to adjudication. But if any of the captured property 
be shown to be missing, without any default on their part, 
as where it is lost by robbery or burglary after unlivery, 
they are not responsible for the loss.f And if captors, 
acting bond Jide 9 and for the benefit of the parties, under 
peculiar circumstances, land, or even sell, the prize goods, 
, this irregularity, if not injurious to the parties, will not be 
held to deprive them of the effects of a lawful possession.^ 



If the capture is made without probable cause, the cap- 
tors are liable for damages, costs, and expenses, to the 
claimants. § And if the captors unjustifiably neglect to 

* " The Concordia," 2 Rob. 102.; "L'Eole," 6 Rob. 220.; " The Wash- 
ington," 6 Rob. 275.; Clerk's Praxis, 163.; Del Col v. Arnold, 3 Doll 333. 

f " The Maria," 4 Rob. 348.; " The Rendsberg," 6 Rob. 142. 

\ " The Princessa," 2 Rob. 31. 

§ Sir W. Scott and Sir J. NicholTs letter to Mr. Jay, anti, p. 1.; Wheat 
on Capt, Appendix, 312.; Opinion of M. Portalis in the case of the Pigou, 
1 Cranch, 101. note (a); Del Col Y.Arnold, 3 Doll 333.; " The Charm- 
ing Betsey? 2 Cranch, 64.; Maley v. Shattuck, 3 Cranch, 458.; "The 
Triton," 4 Rob. 78.; Camden v. Home, 4 Term Rep. 385.; Fallijeff v. 
Elphinstone, 5 Brown's Pari. Cas. 343. ; Clerk's Praxis, 162. ; " The 
Lively;" 1 Gattis, 315. 

Si la prise etoit evidemment mauvaise de manierc qu'il n'y eut rien 
qui fut capable d'excuser le corsaire ; nul doute alors que la main-levee 
n'en fut ordonnee, non seulment avec exemption de tous frais; mais encore 
avec tous dcpens, dommages, et interets contre l'armateur. — 2 Valin sur 
rOrdonnance, 336. 
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proceed to adjudication, the Court will, in case of restitu- 
tion, decree demurrage against them.* So also, if the 
captors agree to restitution, but unreasonably delay it, 
demurrage will be allowed against them.f After an ac- 
quittal, a second seizure may be made by other captors ; 
but it is at the peril of damages and costs, in case of 
failure.^ And although a spoliation of papers be made ; 
yet, if it be produced by the misconduct of captors, as by 
firing under false colours, it will not protect them from 
damages and costs. § Nor is it an objection in the Prize 
Court against awarding damages and costs, that the ship is 
not navigated by a proper proportion of seamen of her 
own country, according to its navigation laws ; for that is 
an irregularity which must be referred to another branch 
of the Admiralty Jurisdiction. || 

As to the time within which a suit may be brought in 
the Admiralty for damages for an illegal capture, it may be 
observed, that as the Statute of Limitations does not apply 
to prize causes, there is no time during the existence of 
the prize commission, in which captors may not be legally 
called on to proceed to adjudication, for the purpose of 
awarding damages against them.1T But the court will 
extend, by equity, the principles of the Statute of Limita- 
tions, to prize causes ; and therefore, it will not, after a 
great lapse of time, compel the captors to proceed to adju- 



* "The Corier Maritimo," 1 Bob. 287.; "The Madonna del Burso," 
4 Bob. 169.; "The Peacock," 4 Bob. 185.; "The Anna Catharina," 
6 Bob. 10. 

t " The Zee Star," 4 Bob. 71. 

\ "The Mercurras," 1 Bob. 80. 

§ " The Peacock," 4 Bob. 185. 

|| " The Nemesis," Edw. 50. 

% " The Mentor," 1 Bob. 179.; " The Huldah," 3 Bob. 235. 
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dication, or entertain a suit for damages for a supposed 
illegal capture.* 

In respect to the measure of damages, where the vessel 
and cargo are actually lost, it is usual to allow the actual 
value of the property.! And where a prize had been ille- 
gally condemned by a Vice- Admiralty Court, erected by 
the commanders in the West Indies, under a misapprehen- 
sion that they possessed an authority to erect such courts, 
and afterwards restitution in value was decreed by the 
High Court of Admiralty in England, the Court allowed 
the invoice value, 10 per cent, profit, and freight, as well 
where the ship and cargo belonged to the same persons as 
where they were separately owned4 Indeed, what items 
may properly form part of the damages, depends upon 
the nature and circumstances of the case ; and for guides 
to direct his judgment, the learned reader is referred to 
the following cases. § Where damages and costs are al- 
lowed, if, after they are assessed, payment is delayed, the 
Court will allow interest upon the principal sum from the 
time of assessment, although it includes interest as well as 
principal. || 

As to the mode of assessing damages, it is usual for the 
Court to refer the subject to commissioners, to make in- 

* " The Susanna," 6 Rob. 48. 

f Del Coir. Arnold, 3 DaU. 333.; Maley v. Shattuck, 3 Cranch, 458.$ 
" The Anna Maria" 2 Wheat. 327. 

t " The Lucy," 3 Rob. 208. 

§ Le Caux v. Eden, Doug. 594. 596.; Talbot v. Janson, 3 DaU. 133. 
170.; Cotton v. Wallace, 3 Doll. 302. 304.; " The Charming Betsey," 
2 Cranch, 64.; Maleyy. Shattuck, 3 Cranch, 458. ; " The Narcissus," 4 Rob. 
20.; "The Zee Star," 4 Rob. 71.; "The Corier Maritimo," 1 Rob. 287.; 
" The St. Juan Baptista," 5 Rob. 33.; " The Die Fire Damer," 5 Rob. 357.; 
"The Anna Catharina," 6 Rob. 10. ; "The Driver," 5 Rob. 145.; The 
Lively," 1 GaUis, 315.; " The Anna Maria," 2 Wheat 327. 

|j " The Driver," 5 Rob. 145. 
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guiry and return a regular report to the Court, of the 
several items and amount of damages. But in their re- 
port, they should state the principles upon which they 
proceed in making allowances, where the items do not 
explain themselves, and not report a gross sum without 
specification or explanation.* 

In respect to the persons who are liable for costs and 
damages, it may be observed, that the general rule in re- 
spect to public ships is, that the actual wrong doer, and he 
alone is responsible.! It is not meant by this, that the 
crew of the capturing ship are responsible for the seizure 
made in obedience to the commands of their superior ; for 
by the prize law the act of the commander is binding 
upon the interests of all under him, and he alone is re- 
sponsible for damages and costs. :f The meaning of the 
rule is, that the person actually ordering the seizure, is 
liable for the damages, and not his superior in command 
(who has not concurred in the particular act), simply 
from the fact, that the seizor is acting within the scope 
of his general orders.§ Therefore a suit cannot be main- 
tained against an admiral upon a station who is not privy 
to the act of seizure || ; nor a commodore, who commands 
the squadron, but gives no orders for the capture, f In 
short, the actual wrong doer is the person to answer in 
judgment, and to him responsibility is attached by the 
Court. He m&y have other persons responsible over to 
him, and that responsibility may be enforced ; as, for in- 

* " The Charming Betsey*' 2 Crunch, 64. ; " The Lively," 1 Gallis, 315. 

f " The Mentor," 1 Rob. 179. 

J " The Diligentia," 1 Dodson, 404. 

§ "The Mentor," 1 Rob. 179. 

|| Ibid. 179. 

f " The Eleanor," 2 Wheaton* 346. 
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stance, if a captain make a wrongful seizure under the 
express orders of his admiral, that admiral may be made 
answerable in the damages occasioned to the captain by 
the improper act. But it is the constant and invariable 
practice of the Prize Court, to have the actual wrong- 
doer the party before the Court: and the propriety of the 
practice is manifest ; because if the Court was once to open 
the door to complaints founded on remote and consequen- 
tial responsibility, it would be difficult to say where it 
is to stop.* 

In case of private armed vessels the owners, as well as 
the masters, are responsible for the damages and costs 
occasioned by illegal captures ; and this is to the extent of 
the actual loss and injury, even if it exceeds the amount 
of the bond usually given upon the taking out of com- 
missions for privateers, f But the sureties to the bond 

* " The Mentor," 1 Rob. 179. 

The principles applicable to this class of cases are fully developed in the 
opinion in the case of " The Eleanor? to which the reader is respectfully 
referred .— 2 Wheat. Rep. 346. 

f Bynk. Q. J. Pub.,L. 1. ch. 19. ; BuPonceau's erf., p. 147. ; Talbot v. " Three 
Brigs? 1 Doll 95. ; S. C. 1 Hall, Am. Law Journ. 140. ; " The Die Fire 
Darner," 5 Rob. 357. ; "The Der Mohr," 3 Rob. 129. See also " The Giro- 
lamo? 3 Hagg. 187. ; 2 Brown's Civ. and Adm. Law, 140. ; Bel Col v. Ar- 
nold, 3 Ball 333.; " The Anna Maria; 1 2 Wheat. 327. 

Pothier holds, that the owner of the privateer may entirely discharge him- 
self from the responsibility beyond the amount of the penalty in his bond, 
by abandoning the vessel to the injured party— -De Propriete, No. 92. j but 
Valin decides that the Prize Law controls, in this respect, the provision of 
the municipal law of France, by which the owners of merchant vessels are 
discharged from their responsibility by abandoning the ship and freight, in 
like manner, as they are by the British statute, 7 Geo. 2., ch. 15. — "The 
Girolamo," 3 Hagg. 177. "En conformite des dits Reglemens de 1704 et 
1744 (giving costs and damages to neutrals wrongfully seized) il fait done 
tenir aujourd'hui sans egard a la disposition de Tart. 3. du titre des pro- 
prietaires, &c, et du present article, en tant qu'il limite le cautionnement 
a la somme de 15,000 livres que Tannateur repondra indefiniment de 



44 

are responsible only to the extent of the sum in which 
they are bound.* % , „ 

Arid if a person appear on behalf of the captain of a 
private ship of war, and gives security in his own name 
with sureties, instead of the captain, he is liable in the 
same manner as the captain as a principal in the stipula- 
tion, f And a part owner of a private armed ship is not 
exempted from being a party to a suit, on a motion to 
bring in the prize proceeds and proceed to adjudication, in 
consequence of having made compensation for his share to 
the claimant, and received a release from him; for the 
claimant has a right to the answer of all parties, even sup- 
posing that the decree ought not to be enforced against 
such part owner.J And in a court of law of nations a 
person may be held a part owner of a privateer, although 

tons les dommages et interets resultans des delits et depredations, des gens 
de son corsaire, et des prises irregulieres par eux faites, Bans pouvoir meme 
e'en defendre en payant la somme de 15,000 liv. pour laquelle il aura 
donne caution, et en declarant en meme temps qu'il abandonne outre cela 
son navire avec tons ses agrets, apparaux et autres dependences, relative- 
ment a Tart 2. du meme titre des propri6taires, &c, dont la disposition 
n'est plus applicable en matiere d' armement en course, que celle de Tart. 
3., attendu ces memes reglemens qui forme une decision particuliere a 
cet egard. — Sur VOrdannance, liv. 3., tit, 9. Des Prises, art 2. Such appears 
to have been the former law of France, but it was changed by the new 
commercial code : — *' Les propri&aires des navires equipes en guerre, ne 
seront toutefoit responsibles des delits et depredations commis en mer, par 
les gens de guerre qui sont sur leur navires, ou par les Equipages, que jusqu'a 
concurrence de la somme pour laquelle ilfl auront donn£ caution, a moins 
qu'ils n'en soint participans ou complices." — Code de Commerce, art 217. 
But as eur laws not only contain no such provision, but have not even 
adopted the British statute, by which the owners are discharged in ordinary 
cases by abandoning the vessel and freight to the injured party, there can 
be no doubt that the responsibility of the owners of privateers is not limited 
either to the penalty of the bond, or the value of the vessel. 

* Du Ponceau's Bynk, p. 149. $ 2 Valin sur TOrdonnance, 228. 

f King v. Ferguson, Edw. 84. 

\ "The Karasan," 5 Rob. 291. 
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his name has never been inserted in the bill of sale or the 
ship's register.* 

Where the captors from any cause whatsoever, as from 
loss of the property, or from fraud or negligence, omit to 
bring the case before the Court for adjudication, the 
claimant may apply to the Court for a monition to the 
captors, to proceed forthwith to adjudication.! And upon 
their neglect so to do after service and return of the moni- 
tion, the Court will, if a proper case is laid before it, pro- 
ceed to award restitution, with damages and costs4 

It is the usual practice for a party to give in his claim 
in the first instance, before calling upon the captors to 
proceed to adjudication; but it will not necessarily vitiate 
the process, if there has been no claim. If it should in 
any manner come to the knowledge of the Court that a 
seizure has been made in the nature of prize, and that no 
proceedings had been instituted, it would be the duty of 
the Court to direct proceedings to be commenced.§ The 
same object is often effected by the claimants by an 
original suit for restitution, on a petition setting forth all 
the facts, and praying for a decree of restitution either in 
rem or in value with damages. || Whether the proceeding 
be in the one form or the other, the rights of all parties 
remain the same. The burden of the neutrality of the 
property rests on the claimants ; and when that is shown, 
the existence of the probable cause of capture is to be 



* u The Nostra Signoradelos Doloret," 1 Dodson, 29a 

t " The William," 4 Rob. 214. 

\ " The Huldab," 3 Bob. 235. ; "The Susanna," 6 Bob. 48. 

§ "The William," 4 Bob. 214. 

|| « Del Col v. Arnold," 3 DalL 333. ; Maley v. Shattuch, 3 Cranch, 458. ; 
Jennings v. Carson, 4 Cranch, 2. ; "The Anna Maria," 2 Wheat. 327. ; « The 
Eleanor;' 2 Wheat. 347. 
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established by the other side ; and each party has a right 
to the answer of the other, upon all proper interrogatories, 
supported by oath.* 

As soon as the captors have brought the property in for 
adjudication, and the preparatory examinations are taken, 
the captors, and, if they neglect or refuse, the claimants, 
apply to the proper Court for adjudication. In either 
case the property is immediately taken into the custody of 
the Court ; for in all proceedings in rem the Court has a 
right to the custody of the thing in controversy ; and as 
soon as libelled, it is always deemed in the custody of the 
law.f In the United States, a warrant immediately goes 
to the Marshal, to take possession of the property ; and he 
is bound to keep it in salvd et arctd custodid; and if any 
loss happen by his negligence, he is responsible for it to the 
Court. In England, although the property is now usually 
put into the hands of the captors ; yet it still remains, in 
contemplation of law, in the custody of the public. For- 
merly, it actually did remain in its custody, as is still the 
case in other foreign countries. It is merely for the conve- 
nience of the captors, that the English Admiralty permits 
them to take possession of the property. But it must be 
remembered, that it is so held by them as agents of the 
Court, and not in the right of property ; and therefore their 
possession may be divested by the act of the Court, either 
ex officio, or on the application of the parties interested, 
showing good cause for taking it out of their hands.! 
And the property still remains in the custody of the 



* Maley v. Shattuck, 3 Cranch, 458. 

f Jennings v. Carson, 4 Crunch, 2. ; Home v. Camden, 2 H. Bl. 533. 
i Per Sir W. Scott, arguendo in Smart v. Wolff, 3 Term Rep. 323. 329. 
" The Herkimer," Stewart, 128. ; S. C. 2 Hall, Am. Law Journal, 133. 
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Court, notwithstanding an unlivery and deposit in public 
warehouses.* In fact, in England, where the property is 
so unlivered, if it has been captured by a public or private 
commissioned vessel, it is de facto under the joint locks of 
the Government and the captors, although in the legal pos- 
session of the Marshal under the tenour of his writ for 
unlivery ; and if captured by a non-commissioned vessel, 
it is a droit, where the king, in his office of Admiralty, 
being the captor, it is under his locks alone, f In the 
United States, the Marshal holds the custody at all times 
for the Court ; and the latter is the guardian of the public 
rights and revenue, as well as of the rights of the captors 
and claimants in all cases of prize. It is, indeed, usual 
and proper for the collector of the customs to keep art 
officer on board, for the protection of the revenue, until the 
duties are duly secured, which the captors may secure if 
they please; but since it cannot be ascertained until a 
decree of condemnation, whether the property be good 
prize or not, many cases mayoccur in which it would be 
highly inconvenient for them to adopt this course. If the 
property be restored specifically, and exported from the 
country by the claimants, it is held not liable to duties ; 
and if sold under an interlocutory order of sale, it is the 
duty of the Court to reserve, out of the proceeds, the 
amount of duties which then attach upon it, and direct 
them to be paid over to the collector.! It is true that the 
prize act (American) of last war§, seems to contemplate 
that the duties may be paid or secured in prize cases, in 

* « The Maria," 4 Rob. 348. 

f "TheRendsberg," 6 Rob. 142. 174. 

J " The Concord; 9 9 Cranch, 337. ; " The Nereide," 1 Wheat 171. 

§ Act of the 26th June, 1812, ch. 107,, sec. 14. 
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the same manner as goods ordinarily imported. But this 
clause is in terms applied only to goods of British growth, 
produce, or manufacture, or imported from British ports ; 
and is, at all events, inapplicable to cases where it cannot 
be ascertained whether the goods are imported or not, 
until after a judicial decision. And the subsequent act of 
the 27th January, 1813, ch. 155, manifestly contemplates, 
that the payment of the duties is, in cases of condemna- 
tion, to be made by the Marshal, out of the proceeds of 
prize sales. And it has been repeatedly held, in the Cir- 
cuit Court for the First Circuit, that no forfeiture accrued 
for not securing the duties upon prize goods, before con- 
demnation ; and that the Court might, at any time, direct 
an unlivery and sale ; and upon such sale would deduct 
the amount of duties, and direct them to be paid to the 
collector. 

It has already been stated, that when the Marshal has 
possession of the property he is bound for safe and fair 
custody ; and if any loss be sustained, it is at least his 
duty to be prepared to show that it was not lost by any 
default of his.* If, therefore, property be pillaged while 
under his care, the Court will hold him responsible for its 
value, if it arose from his negligence. If, indeed, upon an 
application to enforce their responsibility, he by his answer 
deny any negligence and loose custody, the Court may, 
perhaps, think it no more than a legal and proper confidence 
in its own officer, to throw the burden of proof of culpable 
negligence or fraud on the other party f; and where the 
property is lost while actually under the locks of the 
Government, the Marshal will not be liable, although he 

* "The Hoop," 1 Rob. 145. 

t " The Rendsberg," 6 Rob. 142. 157. 
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may still be considered as constructively having the legal 
custody.* 



In prize causes, it is not usual to file any special allega-^ 
tion of the peculiar circumstances on which the captors 
found their title to condemnation. The libel is, and 
always ought to be, the mere general allegation of prize, 
such as is used in undoubted cases of hostile property. 
The act of bringing the vessel in, and proceeding against 
her, alleges her generally to be a subject of prize rights ; 
and the captors are not called upon to state, at the 
commencement of the suit, the particular grounds on 
which they contend she is so. They have a right to in- 
stitute the inquiry, and take the chance of the benefit of 
any fact that may be produced in the course of that 
inquiry.f This is a great advantage on the side of the 
captors ; but it is controlled by their liability to costs and 
damages if the inquiry produce nothing; and is fully 
balanced by the advantage given to the claimant in this 
species of proceeding, that no evidence shall be admitted 
against him, but such as proceeds from himself, from his 
own documents, and from his own witnesses ; the captors 
not being permitted, except in cases marked by peculiar 
circumstances, to furnish any evidence whatever.^ Con- 
siderations of this nature render it very important for 
proctors to adhere, with the greatest care, to the established 
form; and it is a great irregularity, equally evincing 
want of skill and judgment, to deviate from it. 

Upon filing the libel, the usual practice is immediately 

* " The Rendsberg," 6 Rob. 142, 157. 

f "The Adeline," 9 Cranch, 244. ; "The Fortuna," 1 Dodflon, 81. 
X "TheFortuna/? 1 Dodson, 81. 

E 
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to isaue a monition, citing all persons who are interested to 
appear at a given day and show cause why the property 
should not be condemned as prize ; and this process, in the 
United States, usually includes a warrant to take posses- 
sion of the property. But where the prize has been first 
seized in port, a monition issues, in the first instance, to 
bring in the papers, if they are in the possession of a sub- 
ject or citizen.* The usual monition is directed to the 
Marshal, and in England is served by posting up a copy 
at the Royal Exchange, in the City of London. In former 
times, fourteen days were allowed between the service of the 
monition and the day of hearing the cause ; but in most of 
the later prize acts in England, twenty days are allowed 
after the execution of the monition.f In the United 
States, the return day of the. monition depends upon the 
discretion of the district judge ; but it is usually twenty 
days at least, after the issuing of the process ; and it is 
served usually by posting up a copy on the mast of the 
prize vessel, and at such other public places as the judge 
may direct; and also by publication in the newspapers 
printed in or near the principal place or port of the dis- 
trict into which the prize is brought. This proceeding, by 
monition and service by public notice, is borrowed from the 
Roman law, by which, when it became impracticable to 
serve the party with a personal citation, recourse was had 
to this method, which is called a citation per edictum.%~ 



At the return day of the process, if no claim at that 
tune or previously interposed, and upon proclamation 

* " The Conqueror/* 2 Bob. 303. 

t Bobioscm'g Coll. |£ac. 89. note ; Mari&tt't Formulary 1S7. 

% Dig. Lib. 5., tit. 1., sec 68. ; Robinson'* Coll Mar. 8$. note. 
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tnade no person appear to claim, the default is entered on 
the record ; and the Court will then proceed to examine* 
the evidence; and if proof of enemy's property clearly 
appear, it will immediately decree condemnation ; if the 
ease appear doubtful, it will postpone a decision. It is not 
tiow usual to condemn goods for want of a claim till a year 
and a day have elapsed after the service of the process, 
except in cases where there is a strong presumption and 
reasonable evidence to show thatt the property belongs to 
an enemy.* And if no claim be interposed within that 
period, the property is condemned of course, and the ques- 
tion of former ownership is precluded for ever, the owner 
being deemed in law to have abandoned it.f 

If at, or before the return day of the process, a claim 
is interposed, the cause is then to be heard, in its proper 
order, upon the ship's papers, and the preparatory examina- 
tions. Accompanying every claim must be an affidavit, 
Which is called the test affidavit, and which regularly 
should state that the property, at the time of shipment, 
and also at the time of capture, did belong, and will, if 
restored, belong to the claimant ; and if there should be 
any special circumstances in the case these should be 
added4 In respect to the manner of interposing claims, 
and the rulea by which their admission or rejection are 
governed, it does not seem necessary to do much more 
than refer the reader to what is said on that subject in the 



* Rob. Coll. Mar. 89. j " The Harrison? 1 Wheaton Rep., jk 298. j "The 
StaadtEmbden," 1 Rob. 26. 29. 

f "The Staadt Embden," l Rob. 26. 29.; "The Henrick and Maria,*' 
4 Rob. 43, 44. ; " The Harrison? 1 Wheat. Rep. 298. ; Rob. Coll. Mac, 98. 
note ; " The Avery? 2 GaUis, 308. 

X " The Adeline? 9 Cranehy 244. % vide "The Sally," 3 Rob. 300. note. 

s 2 
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Appendix to the preceding Volume*; and in the case of 
^ Adeline? \ It may, however, be added, that a party to 
be entitled to assert a claim in the Prize Court, must be 
the general owner of the property ; for a person who has 
a mere Hen on the property for a debt due, whether 
liquidated or unliquidated, is not so entitled J; and the same 
rule has been applied, in America, to a mortgage where the 
mortgagor is left in possession. § The rule that a claimant 
is not admitted to claim, who is engaged in the traffic 
prohibited by the municipal laws of the country, is applied 
only to citizens or subjects, and not to foreign neutral pro- 
prietors. || But to citizens or subjects the rule equally 
applies, whether, the transaction is between original con- 
tractors or under a sub-contract.1T And an inactive or 
sleeping partner cannot receive restitution in a transaction 
in which he could not be lawfully engaged as a sole 
trader.** If enemy's property be fraudulently blended in 
the same claim with neutral property, the latter is liable 
to share the fate of the former. ft 



An appearance by a proctor for the claimants, duly 
entered, cures all defects of process, such as the want of a 
monition or of due notice.^ And even assuming that one 

> * Ante\ p. 14. f 9 Cranch, 244. 286. 

i "The Eenrom," 2 Rob. 1. 5.; "The Tobago," 5 Bob. 218. ; "Thi 
Frances," Thompson's Claim, 8 Cranch, 335. ; Id. Irviris Claim, 8 Cranch, 
418. ; " The Marianna," 6 Rob. 24. 

§ Bohh v. Darrel, Bee, 74. 

|| "The Recovery," 6 Rob. 341. 
: «|f "The Cornelis and Maria," 5 Rob. 28. 

** " The Franklin," 6 Rob. 127. 131. 
' ft *Tte St - Nicholas," 1 Wheaion Rep. 481. 

IX Penhallow v. Doane, 3 DaU. 54. 
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partner has no authority to appoint a proctor for all the 
partners, yet a general appearance for all by a proctor is 
good and legally binding.* In cases of captures by Go- 
vernment ships, the proceedings in England are exclusively 
carried on by the officers of the Government; and no 
other persons can interfere to support or pursue a suit, 
where they do not consent,! Whether the same exclusive 
authority exists in the United States, has never been made 
the subject of question in the Supreme Court.J 

It has been already stated in the former note, that the 
cause is to be heard, at the first hearing, upon the ship's 
papers, and the preparatory examinations, and that the 
anus probandi rests on the claimant. § If upon such hear- 
ing the cause appear doubtful, and the parties have not 
forfeited their title to farther proof, it is then in the dis- 
cretion of the Court to allow farther proof, either to the 
claimant alone, or to the captors as well as the claimants. 
The manner in which the preparatory examinations are 

* Hills v. Ross, 3 DaH. 231. 

f "The Elsebe," 5 Rob. 173. 

| In England it is also held, that the power of the Crown to direct 
the release of property seized as prize, before adjudication and against 
the will of the captors, is not taken away by any grant of the prize, con- 
ferred in the Order of Council, the proclamation, or the Prize Act (" Elsebe,'* 
5 Bob. 155) ; and in France the captors cannot, after the prize is brought in, 
for adjudication, terminate the proceedings by a private arrangement with 
the claimants. Such an arrangement to be valid must be communicated to. 
the Procureur-G4n4ral, and approved by the Court ; because the rights and 
interests of the state, of the officers and crew of the capturing vessel, and 
of the subjects of neutral powers, might be compromised by such an arrange* 
xnent. See the opinion of M. Portalis on this question (Code des Prises, 
Par Guichard y torn. 7., p. 533.). He distinguishes this case from that of" 
ransoms, which are regulated by peculiar laws, but never favoured ; and he 
cites, in support of his opinion, several ancient arrets of council and rescripts 
of the admiral. 

§ Antk, p. 13. And see "The Rosalie and Betty," 2 Rob. 343. i "The 
Countess of Lauderdale," 4 Rob. 283. 
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taken, and the cases in which farther proof is allowed o* 
denied, have been briefly stated in a former note*, and the 
Standing interrogatories on which these examinations are 
taken, will be found in a subsequent note to this Volume, 
It may not, however, be useless to glance at a few parti* 
culars which are either omitted, or not distinctly stated in 
the former note. Although the ship's papers found on 
board are proper evidence, yet they are so, only when 
properly verified ; for papers by themselves prove nothing, 
and are a mere dead letter, if they are not supported by the 
oaths of persons in a situation to give them validity, f And 
even upon the original hearing, papers found on board 
another captured ship, may be invoked into the cause, and 
used by the captors. But if the papers are taken from a 
yessel not so captured and carried in, they can only be 
used upon an order for farther proof.J But the authen- 
ticity of papers thus invoked, must be verified by affidavit 
and otherwise, to the satisfaction of the Court. § So, also, 
the depositions of the claimant in a former case, in which 
he was owner and master, were permitted to be invoked by 
the captors to prove his domicile. || But where nothing 
appears in the original evidence, which lays a foundation 
for prosecuting the inquiry farther, it must be under very 
peculiar circumstances indeed, that the Court will be 



* Anti,-p. 24. 

t "The Juno." 2 Rob. 120. 122. 

B y a plus, et parceque les pieces en forme troyvees abord peuvent encore 
avoir 4U concerties enfraude, il a €t4 ordonne par arret de conseil, dv, 26 Oe- 
tobre, 1692, que les depositions contraires 4es gens de V equipage prig, prevau- 
droit a ces pieces.— *V&\[n sur l'Ordonnance, Li v. 3. tit 9. Dea Prises, art* & 

% "The Romeo," 6 Rob. 351. ; "The Mara," 1 Rob. 340. 

§ " The Romeo," Ibia\ 

|| "The Vriendechap," 4 Bob. 166. 



induced to admit extraneous evidence.* If the instructions 
found on board of a prize, are transmitted from the depart- 
ment of State for Foreign Affairs to the Prize Court, they 
are considered as sufficiently authenticated, as having been 
found on board, without farther proof to that effect, f A 
person skilled in nautical affairs, may be called to examine 
the log-book of the captured ship, and to give his opinion 
as to the verity of the statement in respect to destination, 
&c, from the courses, winds, &c.J 

The examinations of the prize crew are to be taken in 
the manner which has been already alluded to§ ; but if the 
prize be carried into a foreign port where there is no com- 
mission, their affidavits taken in such port will be admitted 
in evidence. 1 1 

In the Prize Court, as in every other judicial tribunal, 
there are certain presumptions which legally affect the 
parties, and are considered as of general application. Pos- 
session is presumptive evidence of property.f If there be 
a total defect of evidence to establish the proprietary in- 
terest, it is presumed to belong to an enemy.** So, goods 
found in an enemy's ship, are presumed to belong to the 
enemy, unless a distinct neutral character, and docu- 
mentary proof, accompany them. Res in kostium navibus 
prcesumuntur esse hostium, donee contrarium probetur.ff 



* " The Sarah," 3 Bob. 330. f " The Maria," 1 Rob. 340. 

f « The Edward," 4 Rob. 68. § Antl, p. 10. 

H '< The Peacock," 4 Rob. 185.; " The Arabella and Madeira? 29 GaVu, 
S68. 

^ Miller v. " The Resolution," 9 J>aJL 19. 

** Sir W. Scott and Sir J. Nicholk's letter to Mr. Jay, anti, p. 1.; * The 
Magnus," 1 Rob. 31. 

ff Loccenioa, lib. 2., cap. 4. n. 11.; Grotius, D* Jar. BeL et Baa Kb. 3 
cap. & sec. 6.; see Byak. Q. J. Pub. lib. 1., oap. 18. 
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And in cases where the property falls within the general 
character of contraband, if the claimant will avail him- 
self of the favourable distinction that it is the produce of 
his own country, the onus of establishing 1 that fact is on 
him.* 

Prima facie, a merchant is taken to be acting for himself, 
and upon his own account ; but if a person is not a mer- 
chant, that may give a qualified character to his acts.| If 
in the ship's papers property in a voyage from an enemy's 
port be described " for neutral account," this is such a 
general mode as points to no designation whatever ; and 
under such a description no person can say that the cargo 
belongs to him, or can entitle himself to the possession of 
it as his property. In such a case farther proof is indis- 
pensable.J Where a ship has been captured and carried 
into an enemy's port, and is afterwards found in possession 
of a neutral, the presumption is, that there has been a 
regular condemnation, and the proof of the contrary rests 
on the party claiming the property against the neutral pos- 
sessor^ Where a treaty expressly provides for the re- 
moval of persons who happen to be settled in a ceded port, 
the burden of proof rests on the other party, to show 
that they did not intend to remove ; for the presumption is 
already to "be taken in their favour. || Where the master 
of a captured 6hip-is not fairly discredited, his testimony 
as to destination is generally conclusive on that point. % 
So his testimony of the ill-treatment of his crew, if un- 



• " The Twee Juffrouwen," 4 Rob. 242. 

f " The Jonge Reter," 4 Rob. 79. \ Ibid. 

§ " The Countess of Lauderdale/' 4 Rob. 283. 

|| " The Diana," 5 Rob. 60. - 

«j[ " The Carolina," 3 Rob. 75.; «« The Convenientia," 4 Rob. 200. 
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contradicted.* Where the voyage is from the port of 
one enemy to the port of another enemy, and farther proof 
is required, the double correspondence of the shipper and 
consignee should be produced, for there is a double in- 
terest to be rebutted ; but if the voyage be to a neutral 
port, the correspondence with the shipper is all that is 
usually required, f 



In respect to the persons who may be witnesses in prize 
causes it is very clear, that an alien enemy, as such, is not 
in general disabled to be a witness J; and, indeed, in 
ordinary cases the prize crew, whether national, neutral, 
or hostile, are necessary witnesses in the cause.§ And 
upon farther proof ordered, the attestations of the claimant 
and his clerks, and the correspondence between him and 
his agents, are admissible evidence, and proper proofs of 
property || ; and upon farther proof, the affidavits of the 
captors, even without a release, are good evidence of facts 
within their own knowledge T ; but except under peculiar 
circumstances, the affidavits of captors are not received in 
our Prize Courts. # * Upon allegations of joint capture, 
the affidavits of any of the joint captors are not received, 
unless they are discharged of all interest by a release ; for 
in such questions the general rules of law as to competency 

* " The Die Fire Damer," 5 Rob. 357. 

t " The Vreede," 5 Rob. 231. % " T* 6 Falcon," 6 Rob. 194. 

§ " The Henrick and Maria," 4 Rob. 43. 
|) " The Adelaide," 3 Rob. 281. 

If "The Maria," 1 Rob. 340.; a The Resolution," 6 Rob. 13.; "The 
Sally," 1 GaUis, 401. 

• • a The Henrick and Maria," 4 Rob. 57. note (a) ; « The Grotius? 
9 Cranch, 368. ; " The SaBy? 1 GaUU, 401. ; ** The Haabet," 6 Rob. 54. ; 
" The Glierktigheit," 6 Rob. 58. note (a); " The Charlotte Caroline," 1 Dod. 
192. 199. 
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prevail. And where a witness declares that be expects to 
share from the bounty of the joint captors, he is incom- 
petent ; but it is otherwise, if he says that he thinks him- 
self entitled in law.* And the log-book of asserted joint 
captors is inadmissible evidence, since it goes to establish 
their interest f Where farther proof is ordered, affidavits 
taken in foreign countries, before notaries public whose 
attestations are properly verified, are in general proper 
evidence. But in the Supreme Court of the United 
States, it is by a rule of the Court required, that all such 
evidence shall be taken under a commission from the 
Court}; and this practice is certainly more conformable 
to the general purposes of justice, and less liable to abuse, 
than any other. It seems, however, to be a general rule 
of the Prize Court not to issue any commission to be 
executed in the enemy's country. § 

The questions which are most ordinarily discussed in Prize 
Courts at the hearing of the cause, respect the national 
character of the property ; and this depends sometimes upon 
the habits and trade of the ship, upon the nature of the 
voyage or of the cargo, or upon the legal or illegal conduct 
of the parties themselves ; but ordinarily depends upon the 
national domicile of the asserted proprietor, or upon the 
nature of the title which he asserts over the property. 
In all these cases where the property is condemned, it is 
by fiction, or rather by intendment of law, deemed the 
property of enemies, that is, of persons who are so to be 
considered in the particular transaction, and is condemned 

* "The Drie Gebroeders," 5 Rob. 339. 343. note (a) ; "The Anna Ca- 
tharine," 6 Rob. ?69. 
f «* I* Niemen." \ godson, 9. 
} « Th$ Ztm&n Pocket? % Wheat. B*p. 371. 
§ " The Magnus," 1 Bob. 31.; " The Diana," 2 Gallis, 93. 
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It is beside the purpose of this note tp 
discuss topics at large, with all the distinctions which 
belong to them ; indeed, such a discussion would, of itself, 
require a very considerable treatise. It may, however, be 
of some use to give a rqpid sketch of the leading principle* 
which regulate, the decisions of Prize Courts, on some of 
these subjects. 

In respect to the question, who are to be considered 
enemies or not, the general principle is, that every person 
is to be considered as belonging to that country where he 
has his domicile, whatever may be his native or adopted 
country, f 

And the masters and crews of ships are deemed to 
possess the national character of the ships to which they 
belong, during the time of their employment J ; and even if 



* " The Elsebe," 5 Rob. 173.; "The Nelly," 1 Rob. 2 19. note to "The 
Hoop ;" " The Alexander? 8 Cranch, 169. ; " The Julia? 8 Cratch, If 1. ; 
" The Thomas Gibbons? 8 Cranch, 421.; " The St Lawrence? 1 Gallis, 532.; 
« The Joseph? 1 Guttis, 545. 

t "The VigUamia," 1 Rob. 1. ; " The Endraught," 1 Rob, 19. i " The. 
Sarah Christina," 1 Rob. 237. ; " The Indian Chief," 3 Rob. 23. ; " The, 
President," 5 Rob. 277.; "The Neptunus," 6 Rob. 403.; " The Venus? 
9 Crunch, 253. ; " The Frances? GUlespie's Claim, 1 GaUis, 614.; " The 
Mary and Susan? fiichardson's Claim ; MoConnel v. Hector, 3 Bos, and. 
Puller, 113. Bynk. Q. J. Pub. ch. 3., Du Ponceau 9 s edition, pp. 19. 25, 

On n'aura aucun egard aux passe- ports accordes par les princes neutres 
ou allies, tant an proprietaires qu'aux maitres des navires sujetg des Itats 
ennemis, s'ils n'ont ete naturalises, et n'ont transfers leure domicile dans left 
etats des dits princes avant la declaration de la presente guerre. Ne pourront 
pareillement les dits proprietaires et maitres des navires ou sujets des etats 
ennemis, qui auront obtenu les dits lettres de naturalite jouir de leur effet si, 
de puis qu'elle ont 4te obtenues ils sont retournes dans les etats ennemi 
pour j continuer leur commerce. — Rfylement du 21 Octobre, 1744, art. 11., 
Deer. 36., JuiUet 1778, art. 6. 

% " The End>au£at," \ Rob. 33. ; M The Bemon," \ Rob, 102.; vide " T3ie 
Embden," 1 Rob. \7.\ « The Fredejriek," 5 Hob. 8.; " The Am," I Doctaon, 
221. 
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a person goes into a belligerent country originally for 
temporary purposes, he will not preserve his neutral 
character, if he remain there several years, paying taxes, 
&c* And a neutral consul, resident and trading in a 
belligerent country, is, as to his mercantile character, 
deemed a belligerent of that country f ; and the same rule 
applies to the subject of one belligerent country, resident 
in the country of its enemy and carrying on trade there J : 
but the character acquired by mere domicile ceases upon 
removal from the country. § The native character easily 
reverts, and it requires fewer circumstances to constitute 
domicile in the case of a native, than to impress the na- 
tional character on one who is originally of another 
country | ; and in his favour, a party is deemed to have 
changed his domicile, and his native character reverts, as 
soon as he puts himself in itinere to return to his native 
country animo revertendi.% 

In general, a neutral merchant trading in the ordinary 
manner with a belligerent country, does not, by the mere 
accident of his having a stationed agent there, contract 
the character of the enemy.** But it is otherwise, if he 
be. not engaged in trade upon the ordinary footing of a 
neutral merchant, but as a privileged trader of the enemy, 
for then it is in effect a hostile trade, ft So if the agency 
carry on a trade from the hostile country, which is not 
clearly neutral}}, and if a person be a partner in a house 

* *The Harmony," 2 Rob. 322.; "The Embden," 1 Rob. 17. 

f " The Indian Chief," 3 Rob. 22.; " The Josephine," 4 Rob. 25. 

X " The Citto," 3 Rob. 38.; M'Connel v. Hector, 3 Bos. and Pul. 113. 

§ « The Indian Chief," 3 Rob. 12. 

B " La Virginie," 5 Rob. 98. 

f " The Indian hief," 3 Rob. 12.; " The St. Lawrence? 1 Gattis, 467. 

•* "The Anna Catharina," 4 Rob. 119.; "The Rendsberg," 4 Rob. 139. 

ft "The Anna Catharina," 4 Rob. 119. 

%X Ibid. 
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of trade in an enemy's country, he is, as to the concerns 
and trade of that house, deemed an enemy ; and his share 
is liable to confiscation as such, notwithstanding his own re- 
sidence is in a neutral country, for the domicile of the house 
is considered in this respect as the domicile of the partners.* 
But if he has a house of trade in a neutral country, he 
has not the benefit of the same principle ; for if his own 
personal residence be in the hostile country, his share in 
the property of the neutral house is liable to condemna- 
tion.! However, where a neutral is engaged in peace, in a 
house of trade in the enemy's country, his property, so en- 
gaged in the house is not, at the commencement of war, 
confiscated ; but if. he continues in the house after the 
knowledge of the war, it is liable, as above stated, to 
confiscation 4 It is a settled principle, that traffic alone, 
independent of residence, will, in some cases, confer a 
hostile character on the individual § ; and if a neutral be 
engaged in the enemy's navigation, it not only affects the 
peculiar vessel in which he is employed, but all other 
vessels belonging to him that have no distinct national 
character impressed upon them.|| 

Ships are deemed to belong to. the country under 
whose flag and pass they navigate, and this circum- 
stance is conclusive upon their character. IT So, even 

* "The Vigilantia," 1 Rob. 1. 14. 19.; "The Susa," 2 Rob. 255.; "In- 
diana," 3 Rob. 44. ; " The Portland," 3 Rob. 44. ; " The Vriendschap," 

4 Rob. 166.; "The Jonge Klassina," 5 Rob. 297.; " The Antonio, Johanna," 
I Wheat 159.; " The St. Joze Indiana;* 2 Gallis, 268. 

t Ibid, and " The Frances;' 1 GaUis, 618.; S. C. 8 Cranch, 348. 
J " The Vigilantia," 1 Rob. 1. 14. 15.; " The Susa," 2 Rob. 251. 255. 
§ Ibid. "The Susa,*' 2 Rob. 251. 255.; " The Vriendschap," 4 Rob. 166. 
|| " The Vriendschap," 4 Rob. 166. 
?. % "The Vigilantia," 1 Rob. 1. 19. 26.; ".The Vrouw Anna Catharina," 

5 Rob. 161. ; ? The Success," 1 Dodson, 131. 
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if purchased by a neutral, if they are habitually engaged 
in the trade of the enemy's country *, even though there 
be no seaport in the territory of the neutral f; but, in 
general, and unless under special circumstances, the na- 
tional character of ships depends on the residence of 
the owner.J When, however, it is said that the flag 
and pass are conclusive on the character of the ship, 
the meaning is this : that the party who takes the benefit 
of them, is himself bound by them ; he is not at liberty, 
when they happen to turn to his disadvantage, to turn 
round and deny the character which he has worn for his 
own benefit, and upon the credit of his own oath or 
solemn declarations; but they do not bind otfter parties as 
against him; other parties are at liberty to show that 
these are spurious credentials, assumed for the purpose of 
disguising the real character of the vessel ; and it is no 
inconsiderable part of the ordinary occupation of a Prize 
Court, to pull off this mask, and exhibit the vessel so 
disguised in her true character of an enemy's vesseLf 
Ships and cargoes engaged in the privileged and peculiar 
trade of a nation, under a special contract and the sanction 
of the Government, are considered as affected by the 
character of the nation, and if it be hostile, the trade is 
stamped with the same character | ; and the produce of an 
estate situated in an hostile colony, is so impressed with 
the character of the soil, that although the owner of the 

♦ " The Vigilantia," 1 Boh. 1. It. 26.; « The Ranter's. Wench," 5 Bob. 22. 

t Ibid. 

% Ibid. "The Magnus," 1 Bob. 31. 

§ " The Fortuna," 1 Docteon, 87.; " The Success*" I Do4sod» 131. 

|| "The Princessa," 2 Bob. 49.; "The Ann Catherine" 4 Boh. 107.$ 
"The Bendsberg*" 4Bob. 121.; "The Vrauw Aima Catharine*" 5 Bob. 10*.? 
" The Comercen," 1 Wheat Rep. 382.; md* 5 Boh. 6. arte (a> 
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estate be resident in a neutral country, his interest in the 
produce is deemed enemy's property.* 

In respect to the transfers of enemies' ships during war, 
it is certain that purchases of them by neutrals is not, in 
general, illegal; but such purchases are liable to great 
suspicion ; and if good proof be not given of their validity 
by a bill of sale and payment of a reasonable consideration, 
it will materially impair the validity of the neutral claim f ; 
and if the purchase be made by an agent, his letters of pro- 
curation must be produced and proved J ; and if after such 
transfer the ship be employed habitually in the enemy's 
trade, or under the management of a hostile proprietor, the 
sale will be deemed merely colourable and collusive«§ But 
the right of purchase by neutrals extends only to merchant 
ships of enemies || ; for the purchase of ships of war be- 
longing to enemies, is held to be invalid 1f ; and a sale of a 
merchant ship, made by an enemy to a neutral during war, 
must be an absolute unconditional sale.** Anything tending 
to continue the interest of the enemy in the ship vitiates a 
eontract of this description altogether.ft 

* « The Phoenix," 5 Rob. 20.; " The Vrouw Anna Catharina," 5 Rob. 
161.; "The Dree Gebroedere,"4 Rob. 232.; "Bentzou's Claim,"9 Craneh, 191. 

t " The Bernou," 1 Rob. 102.; "The Sechs Gedchwistern," 4 Rob. 100. 

J "The Argo," 1 Rob. 158. 

Que tout vaisseau qui sera de fabrique ennemie, ou qui aura eu origi- 
nairement an propri&aire ennemie, ne ponrra 6tre cense* nentre, t'il n'eu a et£ 
fait une vente parvedant les officiers publics qui doivent passer oetto sorte 
d'actes, et si cette vente ne se trouve aborde, et n'est soutenue d'un pouvoir 
authentique donne par le premier proprietaire, lorsqu'il ne vend pas lui mdme. 
— Rigkment du 17 Fitrier, 1694.; du 12 Mai, 1698. 

§ " The Jenny," 4 Rob. 31.; " The Omnibus," 6 Bob. 71. 

|| " The Minerva," 6 Rob. 396. 399. 

1 Ibid. 396. 

♦* « The Packet de Bilboa," 1 Rob. 133.; u The Noydt Gedacht," 2 Rob 
137. note (a). 

ft " The Sechs Gedchwistern," 4 Rob. 100. 
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In; respect to the proprietary interests in cargoes, though, 
in general, the rules of the common law apply, yet there 
are many peculiar principles of prize law to be considered ; 
it is a general rule that, during hostilities, or imminent 
and impending danger of hostilities, the property of parties 
belligerent cannot change its national character during the 
voyage, or, as it is commonly expressed, in transitu.* This 
rule equally applies to ships and cargoes; and it is so 
inflexible, that it is not relaxed, even in owners who 
become subjects by capitulation, after the shipment 
and before the capturcf But if the ship sails before 
hostilities, when there is decided state of amity between 
the two countries, and before the capture the owner again 
becomes a friend, and at the time of the capture, and 
also at the time of adjudication, he is in a capacity to 
claim, the Prize Courts will then give him the benefit of 
the principle, that the national character cannot be altered 
in transitu, and will restore to him.J The same distinction 
is applied to purchases made by neutrals of property in 
transitu; if purchased during a state of war existing or 
imminent and impending danger of war, the contract is 
held invalid, and the property is deemed to continue as it 
was at the time of shipment until the actual delivery. 
It is otherwise, however, if a contract be made during a 
state of peace, and without contemplation of war; for 
under such circumstances, the Prize Courts will recognise 
the contract and enforce the title acquired under it.§ And 
property is still considered in transitu, if it be ultimately 
destined to the hostile country, notwithstanding it has 

* " The Danckebaar Africaan," 1 Bob. 107. ; "The Herstelder," 1 Rob. 1 14. 
t Ibid t IbkL 

§ "The Vrouw Margaretha," 1 Rob. 336.; "The Jan Frederick,'* 
5 Rob. 128. 
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arrived at a neutral port, and the ship is there changed.* 
The reason why Courts of Admiralty have established this 
rule as to transfers in transitu during a state of war, or 
expected war, is asserted to be, that if such a rule did not 
exist, all goods shipped in the enemy's country would be 
protected by transfers, which it would be impossible to 
detect-f 

The same public policy has established the rule of the 
Prize Courts, that property going during war, to be deli- 
vered in the enemy's country, and under a contract to 
become the property of the enemy immediately on arrival, if 
taken in transitu is to be considered as enemy's property 4 
And all contracts of purchase effected on the part of the bel- 
ligerent, where the payment is executory and contingent on 
delivery at an ulterior port, at the risk of the neutral ven- 
dor or shipper, are considered as contracts in fraud of the 
Prize Law ; and the goods, if captured in transitu, are con- 
demned as the absolute property of the enemy.§ But 
when the contract is made in time of peace, and with- 
out any contemplation of war, no such rule exists. || But 
the rule is applied where such a contract is originally made 
between allies in the war, if a party to it becomes neutral 
after the contract and before the execution of it, and the 
shipment is made afterwards.1T A contract by a neutral 
with a privileged company of the enemy, with a view to 
the transportation of the whole produce of a colony, or of 

* " The Carl Walter," 4 Rob. 207. 
f " The Vrouw Margaretha " 1 Rob. 336. 
% " The Sally," 3 Rob. 300. note (a). 

§ "The Atlas," 3 Rob. 299.; "The Anna Catharina," 4 Rob. 107. 113. 
note. 
|| Ibid. 

f " The Anna Catharina," 4 Rob. 107. 112. 

F 



66 

the company itself, if made during war, or in the contem- 
plation of war, is pronounced illegal, and the property is 
liable to condemnation as hostile property.* But if a 
neutral, during peace, and without contemplation of war, 
purchase goods in a colony from a regular privileged com- 
pany there, and it is agreed that they shall be transported 
and sold in the mother country by the company's agents 
for the benefit of the neutral, the contract is good, and the 
property remains neutral during its transit, notwithstand- 
ing an intervening war of the mother country.f 

In ordinary shipments of goods, unaffected by the fore- 
going principles, the question of proprietary interest often 
turns on minute circumstances and distinctions, the general 
principle being that, if they are going for account of the 
shipper, or subject to his order or control, the property is 
not devested in transitu. If there be any condition annexed 
to the delivery of the goods to the consignee, the proprie- 
tary interest remains in the shipper, notwithstanding the 
goods are sent in pursuance of the orders of the consignee. 
Thus, if a merchant in H. sends goods to A. in another 
country, by order of B. and on account of B., but with di- 
rections not to deliver them unless satisfaction could be 
given for the payment, the property is not devested from 
the shipper, but remains his in transitu.% 

The same principle applies where goods are shipped to 
the orders of the shippers, but to be delivered by their 
agents to the consignee, upon the agents being satisfied for 
the payment. § So, even if the goods are stated in the 

• "The Rendsberg," 4 Rob. 121.; " The Jan Frederick," 5 Rob. 128. 
f " The Vrouw Anna Catharina," 5 Rob. 161. 
\ Cited in " The Aurora," 4 Rob. 219. 

§ "The Aurora," 4 Rob. 218.; " The Merrimack;' Kvmmd and Al- 
ter? 8 Claim, 8 Cranch, 317. See " The Marianna," 6 Rob. 24. 
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invoice to belong to the claimants ; yet if these papers are 
inclosed to the consignee as agent to the shippers, and are 
to be delivered to the claimants, only upon conditions in 
the discretion of the agent, the property remains in the 
shippers.* But if the goods are consigned to an agent of 
the shippers, but the invoice, &c, show them to be for the 
account of the claimants, and the invoice, &c. are, by the 
shippers, sent directly to the claimants, the possession of 
these documents gives them a title, and establishes the 
intention of the shipper to vest the property in the claim- 
ants at the time of the shipment.! So, if the goods are 
shipped to the consignee, unconditionally, for the use of the 
claimants.}: But if the goods are consigned to the agent 
of the shippers, and there are discretionary orders given, 
but no direction for an absolute delivery to the claimants, 
the property remains in the shippers. § In all these cases, 
the goods are supposed to have been purchased in pur- 
suance to the orders of the claimants ; for if they are sent 
by the shippers without orders, or contrary to, or different 
from orders either in quantity or kind, the proprietary 
interest remains in the shipper during the transit, notwith- 
standing they are sent by direct consignment to the con- 
signee. || 

It is certainly competent for an agent abroad, who pur- 
chases goods in pursuance of orders, to vest the proprietary 
interest in his principal, immediately on the purchase. 

* " The Merrimack, 9 * 8 Cranch, 317. 

t " The Merrimack," Messrs. Wilkins* Claim, 8 Cranch, 317. 

% Ibid, Messrs, M'Kean and Woodlands Claim, 8 Cranch, 317. 

§ " The St. Joze Indiano" Lizaur's Claim, 2 GaUis, 268, 1 Wheat 208. 

|| "The Venus," 8 Cranch, 253.; " The Frances," Durham and Ban* 
ddpKs Claim, 1 GaUis, 445.; S.C. 8 Cranch, 344., 9 Cranch, 183. j u The 
Frances," French's Claim, 8 Cranch, 359. 

p 2 
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This is the. case when he purchases exclusively on the 
credit of the principal, or makes an absolute appropriation 
and designation of the property for his principal. But 
where he sells his own goods, or purchases goods on his 
own credit (and thereby ^in reality becomes the owner), no 
property in such goods vests in his correspondent, until he 
has done some notorious act to devest himself of his title, 
or has parted with the possession by an actual and uncon- 
ditional delivery for the use of such correspondent.* But 
such delivery or appropriation to the use of his correspon- 
dent, need not be by a direct act ; but it may constructively, 
arise from the circumstances of the case, even where the 
shipper "has made an immediate assignment of the goods, f 
In all these cases, the material question is, whether the 
shipper retains or possesses any control over the property 
(independent of the mere right of stoppage in transitu in 
cases of insolvency), or has parted with the possession and 
all authority over it. For if an enemy's shipper consign 
goods or money to his correspondent at H., for the purpose 
of answering drafts of his correspondent in A., without 
any letter of advice or document, making it the absolute 
property of such correspondent, or putting it out of his. 
own control, it still remains the property of the shipper ; 
for he may at any time countermand the order, or give the 
goods or money a new direction. In substance, it is the 
same transaction as if a person send a sum of money to his 
private banker, directing him to hold it subject to the 
order of A. ; in which case if, on the next day, and before 
any such order had been given, or even the fact of lodge- 
ment known to the other party, he had changed his pur- 

* " The St Joze Indiana? 2 Gattis, 268.; S. C. 1 Wheat 208. 

{ " The Mary and Susan," 1 Wheat 25. '; 



69 

pose, and directed a conversion of the money to anothe 
object, it is clear that the bankers could not resist with 
effect.* 

In respect to questions of illegal trade, little is neces- 
sary to be said in addition to the observations and cases 
cited in the former Volumcf It is a fundamental 
principle of Prize Law, that all trade with the enemy is 
prohibited to all persons, whether natives, naturalised 
citizens, or foreigners domiciled in the country during the 
time of their residence, under the penalty of confis- 
cation.J 

The same penalty is applied to subjects of allies in the 
war, trading with the common enemy.§ But a citizen of 
a belligerent country, domiciled in a neutral country, may 
lawfully trade with the enemy of his native country ||, 

* " The Josephine," 4 Rob. 25. 

f Ante, p. 20. 

\ " The Vigilantia," 1 Rob. 1. 14. j "The Hoop," 1 Rob. 196.; Potts 
». Bell, 8 Term Rep,, 548.; " The Rapid," 8 Crunch, 155.; S C. 1 GaUis, 295.; 
"Tlie Alexander; 1 8 Cranch, 169.; S. C. 1 Gallis, 532.; " The Joseph," 
8 Cranch, 451.; S. C. 1 GaJlis, 545. 

Au surplus, l'intention de l'ordormance, en exigeant que la police con- 
tienne le nom et le domicile de celui qui se fait assurer les effets sur 
lesquels Vassurance sera faite, le nom du navire, du lieu oil les merchan- 
dises seront chargees et dechargees, est encore de connoitre en temps 
de guerre, si, malgre l'interdiction de commerce qu'emporte toujours toute 
declaration de guerre, les sujets du Roi ne font point commerce avec 
les ennemis de l'Etat, ou avec des amis ou allies, par Tinterposition des- 
quels on feroit passer aux ennemis des munitions de guerre et de bouche, 
ou d'autres effets prohibes ; car tout cela etant defendu, comme pre- 
judiciable a l'Etat, seroit sujet a confiscation, et a etre declare de bonne 
prise, etant trouve, soit sur les navires de la nation, soit sur ceux des amis et 
allies; comme il sera observe sur le tit. Des Prises. — Valin sur VOrdonnance, 
liv, 3. tit 6.; Des Assurances, art. 3.; Ibid, tit. 9. Des Prises, art 7. 

§ "The Naiade," 4 Rob. 251.; "The Neptunus," 6 Rob. 403. JBynk. 
Q. J. Pub., cap. 10., Du Ponceau's edition, p, 81, 

|| « 4 The Danous," 4 Rob. 255. note. 

f 3 
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with the exception of the case of trade in articles contra- 
band of war.* And if the party intends to trade with the 
enemy, but, during the voyage, the port becomes neutral, 
the penalty is saved ; for there must be the act as well as 
the intention, f And even assuming that, after the know- 
ledge of a war, a citizen domiciled in the enemy's country 
may lawfully withdraw his property without a licence from 
his government, which has been denied \ 9 at all events, it 
must be done in a reasonable time ; and ten months after 
the war is too late, and the party will then be deemed en- 
gaged in a trade with the enemy. § And if a vessel take 
on board a cargo from an enemy's ship, under the pretence 
that it is ransomed, it is an illegal traffic. Even admitting 
the ransoming of captured property to be legal, it cannot 
be admitted to be made at any distance of time, and by 
any new voyages undertaken for this special purpose. || 
And sailing under the enemy's licence is deemed, per se 9 
an efficient cause of condemnation.1T 

These observations on the subject of proprietary inter- 
ests, may be concluded with the remark, that to entitle the 
claimant to sustain his claim in the Prize Court, the pro- 
perty must be proved to be neutral, at all periods from the 
time of shipment, without intermission, to the arrival and 
subsequent sale in the port of the enemy.** And if it be 



* " The Neptunus," 6 Rob. 403. j "The Ann/* 1 Dodson, 221. 

f "The Abby," 5 Rob. 251. 

% " The Mary," 1 GaUis, 620. 

§ " The St Lawrence," 1 GaUis, 467.; S. C. 9 Crunch, 120. 

|| " The Lord Wellington," 2 GaUis, 103. 

f " The Julia,*' 1 GaUis, 594.; S. C. 8 Cranch, 181.; " The Aurora," 
8 Cranch, 203.; " The Hiram," 8 Cranch, 444.; S- C. 1 Wheat 440.} 
•« The Ariadne,'* 2 Wheat, 143. 

** " The Atlas," 8 Rob. 299.; " The Sally," 3 Rob. 300. note (a). 
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hostile at the time of shipment, it is (as has been already 
stated) a universal rule to condemn it, although the owner 
has become a friend or subject.* 



In this connection we might treat the principles of inter- 
national law respecting blockade, contraband of warf, en- 
gagements in the coasting and colonial trade of an enemy):, 
the right of search, the effect of resistance or rescue of 
neutral ships, and the circumstances of unneutral conduct, 
which are visited with the forfeiture of the ship or cargo, 
or both. 

These topics would lead us into a very enlarged inquiry, 
incompatible with the object of this summary sketch ; but 
they deserve the attention of all students of the law of 
prize ; and it is to be hoped that some eminent jurist will 
hereafter examine them, with a diligence and learning pro- 
portioned to their importance. It may, however, be useful 
here to consider how far the illegal acts of the master bind 
the interests of the owner of the ship or cargo. 

It is a general principle, that the act of the master at all 
events binds the owner of the ship, as much as if the act 
were committed by himself. § If, therefore, the master 
deviate into a blockaded port, the owner is bound by the 
act, and is not permitted to aver his ignorance of the act, 
or that the master acted against his orders. || And the 
same principle is applied to the case of carrying goods con- 

* " The Boedes Lust," 5 Rob. 233. 
* t 1 Wheat 389. note (»> ; Id. 394. note (m). 
% 1 Wheat 507. App. note 3. 
§ "The Vrouw Judith/' I Rob. 150. 
|| M The Adonis," 5 Rob. 256. 
r 4 
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traband of war.* But Grotius (J. B. et P, lib. 3. ch. 6. 
§ 6.), Loccenius (De Jur. Mar. lib. 2. ch. 4. no. 12.), 
Pothier (De Propria, no. 103.), and Bynkershoek 
(Q. J. P. lib. 1. ch. 12. p. 97., Du Ponceaus ed.)> all 
contend for a favourable distinction where the owner 
is ignorant of the fact of unlawful goods being on 
board. They are, however, contradicted by Valinf* 
whose doctrine is followed in the practice of Prize Courts. 
The law, indeed, is established, that the principal is 
answerable for the acts of his agent (and the master is the 
accredited agent of the shipowner), not only civilly, but 
penally, to the amount of the property entrusted to his 
care-t It would be impossible for a Court of Prize, to 
affect the proprietor in any other way ; and whatever the 
hardship may be, it is very much softened by recollecting 
that, if he has sustained any injury by the fraudulent and 
unauthorised acts of his agent, he will be entitled to his 
remedy against him.§ But the act of the master does not, 
^** in general, bind the owner of the cargo, unless he be 
owner of the ship, or conusant of the intended violation of 
law, or the master be his agent. || In cases of blockade 
the deviation into the blockaded port is presumed to be in 
the service of the cargo, and, therefore, the owner is bound 
by it, unless where there is no notice of the blockade 
at the time the ship sailed. T And if the master at the 
time of sailing put his ship under convoy, whose instruc- 

* "TheImina,"3Rob. 167. 

f Sur l'Ord., torn. 2., p. 253.; and Emerigon, Pes Assurances, torn. 1., 
p. 449. 

% "The Mars," 6 Rob. 79. 87. § Ibid. 

|| "The Vrouw Jndith," 1 Rob. 150. ; "The Imina," 3 Rob. 169. ; " The 
Rosalie and Betty," 2 Rob. 343. 351. ; "The Alexander," 4 Rob. 93. ; "The 
Elsebe," 5 Rob. 173. 

f " The Alexander," 4 Rob. 93. ; "The Shepherdess," 5 Rob. 262. 
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tions he is presumed to know, the act is illegal, and binds 
both the ship and cargo.* It is not considered like the 
case of an unforeseen emergency happening to a ship at sea, 
where the fact itself proves the owners to be ignorant and 
innocent, and where the Court has held, that being proved 
innocent by the very circumstances of the case, the owners 
of the cargo should not be bound by the mere principle of 
law, which imposes on the employer a responsibility for 
the acts of his agent. On the contrary, it is a matter done 
antecedently to the voyage, and must, therefore, be pre- 
sumed to be done on communication with the owners, and 
with their consent ; the effect of this presumption is such 
that it cannot be permitted to be averred against, inasmuch 
as all the evidence must come from the suspected parties 
themselves, without a possibility of meeting it, however 
prepared. The Court, therefore, applies the strict prin- 
ciple of law, and holds, as it does in blockade cases of that 
description, that the master must be taken to be the 
authorised agent of the cargo ; and that if he has exceeded 
his authority, it is barratry, for which he is personalty an- 
swerable, and for which the owner must look to him for 
indemnification.! Whether a like principle ought not to 
be applied to the owner of the cargo, in cases where the 
ship originally sails on the voyage under an enemy's 
licence, has not been decided. The point was made in the 
Supreme Court in a recent case ; but knowledge being 
brought home to the actual agent of the owners of the 
cargo, it became unnecessary to decide the more general 
principle.^ There are many other cases in which the act 
of the master will bind the owner of the cargo as well as 

* " The Elsebe," 5 Rob. 173. f Ibid, and 175. 

X " The Hiram; 9 1 Wheat. 440. 
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the ship; such are resistance of the right of search, sup- 
pressing or fraudulently destroying the ship's papers, rescue 
by the neutral crew after capture, &c. # But though the 
act of a neutral master in resisting search binds both ship 
and cargo; yet it has been solemnly settled by the Supreme 
Court, that the resistance of a belligerent master does not 
bind a neutral shipment, unless the proprietor has co- 
operated in the resistance.! In a very recent case, how- 
ever, Sir W. Scott has asserted the contrary doctrine.^ 
But the act of the agent or consignee of the cargo, whether 
he be the master or not, is conclusive upon the owner of 
the cargo § ; and the act of a general agent of the cargo, in 
covering the enemy's property in the same shipment with 
his principal*! property, affects the whole with condemna- 
tion, although the principal had no knowledge of the illegal 
act. || And the same principle is applied in the case of 
simulated papers ; for the carrying of simulated papers is 
an efficient cause of condemnation.1T But in peculiar cir- 
cumstances, the act of an agent of the cargo will be liber- 
ally construed in favour of his principal. As if the agent 
be a belligerent, and has received orders to purchase goods 
before the war or before a blockade, his acts in making the 
shipment during a blockade, are not binding on his prin- 
cipal, unless he had had an opportunity to countermand 
the orders, and neglected it ; for the agent in such cases 

* " The Elsebe," 5 Rob. 173. ; "The Dispatch," 3 Rob. 279. ; " The 
Nereide," 9 Cranch, 388. 451. 

f u The Nereide," 9 Cranch, 388. 

% "The Fanny," 1 Dodson, 443. 

§ "The Vrouw Judith," 1 Rob. 150. 

|| « T/ie St Nicholas? 1 Wheat 417. ; The Phcmix Ins. Co. v. Pratt, 
2 Bituiey, 308. 

% Oswell r. Vigne, 15 East, 70. 
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may have a personal interest in exporting the goods.* But 
the act of the master will not bind even the owner of the 
ship, unless it be in cases within the scope of his ordinary 
authority. If, therefore, the master of a non-commis- 
sioned merchant ship make a capture, the owner is not 
responsible in damages, if it turns out to be illegal, f 



It frequently turns out, on examination of the claims 
and evidence in the Prize Courts, that the case is a mere 
case of recapture ; and questions arise, whether the ori- 
ginal belligerent owner is entitled to restitution or not ? 
and if so entitled, what is the compensation to be allowed 
by way of salvage ? Bynkershoek asserts, that by the ge- 
neral maritime law, if after capture, the ship and cargo be 
carried infra prcesidia of the enemy, or of his ally, or of a 
neutral, the title of the original belligerent proprietor is 
completely gone, and is not revived by a recapture J, and 
in this he stands supported by learned authorities.§ In 
most of the states of Europe, municipal regulations have 
been made, which settle the rights of their own subjects. || 



* "The Neptunns," 1 Rob. 170. ; Cases cited in " The Hoop," 1 Bob. 
196. ; " The Dankbaarheit," 1 Dodson, 183. 

+ Bynk. Q. J. Pub, lib. 1. ch. 19., Du Ponceau's ed, p. 147. 153. 

X Q. J. Pub, lib. 1. ch. 5. ; Du Ponceau 9 8 ed, p. 36. 

§ " The Ceylon," 1 Dodson, 105. ; " I/Actif," Edw. 185.; bat see Mar- 
tens on Recaptures, ch. 3. p. 107. 

|| Bynk, ubi supra; Valin, Des Prises, ch. 6., p. 84. ; Azuni, p. 2. ch. 4. j 
Martens on Recaptures, ch. 3., sec. 2. p. 146. ; " The Adeline" 9 CrancK, 
244. 288. 

Si ancnn navire de nos sujets pris par nos ennemis, a &£ entre 
lenrs mains jusques a vingt qnatre heures, et apres qn'il soit reons e* 
repris par ancnn de nos sujets, la prise sera declaree bonne ; mais si 
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And in England the right of postliminy is by statute 
as between subjects preserved for ever, except where the 
vessel, after capture, has been fitted out by the enemy for 
war ; so that the original owner may, in all other cases, 
claim restitution upon the payment of a stipulated sal- 
vage.* In cases, however, not governed by municipal 
regulations, although all nations agree that to change the 
property by capture, a firm and secure possession is ne- 
cessary ; yet the practice of nations is so various that it 
seems difficult to collect a general rule, as to what consti- 
tutes such firm and secure possession, which might pro- 
perly be asserted to be the law of nations, f The rule of 
bringing infra prcesidia, or in proper cases, the rule of 
ernoctation, or twenty-four hours' possession, seems gene- 
rally recognised by the most eminent jurists on the con- 
tinent of Europe}, and it appears to have been anciently 

la dite reprise est faite auparavant les Tingt quatre heures, il sera restitue* 
avec tout ce qui etoit dedans, et en aura toutefois le navire de guerre qui 
l'aura recous et repris, le tiers, Ordonnance de 1584, art. 61. Emerigon, 
Des Assurances, torn. 1. p. 495. Si aucun navire de nos sujets est repris 
sur nos ennemis, apres qu'il aura demeure entre leurs mains pendant 
vingt quatre heures, la prise en sera bonne ; et si elle est faite avant les 
vingt quatre heures, il sera restitue" au proprietaire avec tout ce qui etoit 
dedans, a la reserve du tiers qui sera donne au navire qui aura fait la 
recousse. — Ordonnance de 1681, liv. 3., tit. 9. Des Prises, art 7. Id. ; Ordon- 
nance du 15 Juin, 1779 ; Emerigon, ubi supra. 

* Home's Compend., ch. 4., page 34. ; Marshall on Ins. b. 1. ch. 12. s. 8. 
" The Sedulous," 1 Dodson, 253. 

t "The Santa Cruz," 1 Rob. 50.; "L'Actif," Edw. 185.; "The Ceylon," 
1 Dodson, 105. 

t "The Ceylon," 1 Dodson, 105.; "L'Actif," Edw. 185. See the 
" Santa Cruz," 1 Rob. 50. 

Quoiqu'il en suit, ce delai de vingt quatre heures adopte par la dite 
Ordonnance de 1584, et par celle-ci, passe lequel la prise par recousse 
est bonne, et exclut la reclamation du proprietaire du vaisseau pris et repris, 
ne pent etre regarde que commenn sage reglement, puis-qu'tf est du droit . 
cornmun de I Europe, comme Loccenius l'atteste, de Jure maritimo, lib. 2., 
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the doctrine of the British Law. According, however, to 
the present law in Great Britain, property captured is not 
deemed to be changed so as to bar the owner in favour of 
the vendee or recaptor, till there has been a sentence of Y&^*Uf 
condemnation ; and therefore, until that period, the title 
of the original owner is not devested, and he is entitled to 
restitution, in the hands of whomsoever he may find the 
property.* If such sentence of condemnation is passed, 
it is a sufficient title to a vendeef, and would also have 
entitled a recaptor to condemnation of the property, if the 
statute had not stepped in, and, as to British subjects, re- 
vived the jus postliminii of the original owner, on pay- 
ment of salvage. As to the interests of British subjects, 
a condemnation by an incompetent Court is a mere nul- 
lity %, though as to the interests of other parties, the 
British Prize Courts will not inquire into the sufficiency 
of the sentence. § A condemnation by an enemy's consul 
in a neutral port, is deemed invalid. || But a condemnation 
of a prize ship, while lying in a neutral port, by a regular 
Court of Admiralty in the hostile country, is clearly valid.1" 
A condemnation originally defective from the incompe- 

cap. 4., n. 4., et 8., fol. 157. 162. et 163.; ou il dit que c'est l'usage observe 
en France, en Espagne, en Hollande, et chez les autres nations commer- 
cantes par mer. — Valin star VOrdonnance, liv. 3., tit 9. Des Prises, art. 8. 

* Le Caux v. Eden, Doug. 613. 616.; Goss v. Withers, 2 Burr. 694.; 
"The Mad Oyen," 1 Bob. 135.; "The Santa Cruz," 1 Rob. 50.; "The 
Fanny and Eimira," Edw. 117.; "The Ceylon," 1 Dodson, 105.; "L'Actif," 
Edw. 185. 

t " The Purissima Conception," 6 Rob. 45.; "The Victoria," Edw. 97. 

t " The Flad Oyen," 1 Rob. 135. 

§ " The Cosmopolite," 3 Rob. 333. 

|j " The Flad Oyen," 1 Rob. 135. 

f "TheHenrick and Maria," 4 Rob. 43.; "The Christopher," 2 Rob. 
207.; '* The Victoria," Edw. 97.; Hudson v. Guestier, 4 Cranch, 293.; S. C. 
6 Cranch, 281.; " The Arabella and Madeira? 2 GaUis, 368. 
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tency of the Court, may be made good by the valid decree 
of an appellate court.* And a title originally defective, 
being acquired under the sentence of an incompetent 
Court, is cured by an intervening peace, which has the 
effect of quieting all titles of possession arising from the 
war.f Where a party has purchased a captured ship 
under an invalid title, but which was not notoriously bad, 
the Court, on decreeing restitution to the original owner, 
will allow the party for an amelioration beyond the ordi- 
nary repairs, but not for ordinary repairs.} And where a 
ship has been captured and carried into a hostile port, and 
is afterwards sold to a neutral, a presumption arises that 
she has been regularly condemned, and the proof of the 
contrary rests on the claimant, and not on the purchaser. § 
In the United States, cases of recapture have been the 
object of several legislative provisions, which, as far as they 
apply, supersede all discussions upon the principles of gene- 
ral law. The Act of Congress of the 3rd March, 1800, 
ch. 14. (new ed.) ch. 168., directs, that in case of recapture 
of vessels or goods belonging to persons resident within, or 
under the protection of the United States, the same not hav- 
ing been condemned as prize by competent authority before the 
recapture, shall be restored on payment of salvage of one- 
eighth of the value if recaptured by a public ship, and one- 
sixth if recaptured by a private ship ; and if the recaptured 
vessel shall appear to have been set forth and armed as a 
vessel of war before such capture, or afterwards and 
before the recapture, then the salvage to be one moiety of 

* "The Falcon," 6 Rob. 194. 
t " The Schoone Sophie," 6 Rob. 138. 

J "The Kierlighett," 3 Rob. 96.; "The Perseverance," 2 Rob. 239.; 
" The Nostra de Conceicas," 5 Rob. 294. 
§ " The Countess of Lauderdale," 4 Rob. 283. 
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the value. If the recaptured vessel belong to the Govern- 
ment and be unarmed, the salvage is to be one-sixth if 
recaptured by a private ship, and one-twelfth if recaptured 
by a public ship ; if armed, then the salvage to be one 
moiety if recaptured by a public ship. In respect to 
public armed ships, the cargo pays the same rate of salvage 
as the vessel by the express words of the act; but in 
respect to private ships, the rate of salvage (by some pro- 
bable omission in the act), is the same on the cargo, whether 
the vessel be armed or unarmed.* 

What constitutes a setting forth as a vessel of war 
within the act has not been settled by any adjudications 
in the United States; but the same question has been 
decided by the British Prize Courts, in cases arising under 
a similar clause in the British prize acts, which, indeed, 
seems recognised as a part of their common law of prize, f 
And it has been there settled that, where a ship was origi- 
nally armed for the slave trade, and after capture an addi- 
tional number of men were put on board, but there was no 
commission of war and no additional arming, it was not a 
setting forth as a vessel of war under the Prize Act.$ 
But a commission of war is decisive, if there be guns on 
board.§ And where the vessel has, after the capture, been 
fitted out as a privateer, it is conclusive against her, 
although when recaptured she is navigating as a mere 
merchant ship ; for where the former character of a cap- 
tured vessel had been obliterated by her conversion into a 



* " The Adeline? 9 Cranch, 244. 
t "The Ceylon," 1 Dodson, 105. 119. 
J " The Horatio," 6 Bob. 320. 

§ "The Nostra Signora del Rosario," 8 Rob. 10.; "The Ceylon," 
1 Dodson, 105. 
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ship of war, the legislature meant to look no farther, but 
considered the title of the former owner for ever extin- 
guished.* Where it appeared that the vessel had been 
engaged in the military service of the enemy under the 
appointment of the Minister of Marine, it was held a suffi- 
cient proof of a setting forth as a vessel of war.f So, 
where she is armed, and is employed in the public military 
service of the enemy by those who have competent autho- 
rity so to employ her, although she be not regularly com- 
missioned.]: But the mere employment in the military 
service of the enemy, is not a sufficient setting forth for 
war; but if there be a fair semblance of authority in the 
person directing the vessel to be so employed, and nothing 
upon the face of the proceedings to invalidate it, the Court 
will presume that he is duly authorised, and the comman- 
der of a single ship may be presumed to be vested with 
this authority as commander of a squadron. § The valua- 
tion of the property, when restored under the acts respect- 
ing recapture, is to be made upon its value at the place of 
restitution, and not of recapture. || 

In respect to recaptures of the ships and cargoes of 
allies or co-belligerents, from the hands of the common 
enemy, the general rule is to apply the principle of re- 
ciprocity ; and if they, under like circumstances, restore 
on salvage or condemn generally, to deal out to them the 
same measure of reciprocal justice. H If there should exist 
a country having no rule on the subject, then the re- 

* " L'Actif," Edw. 185. f " The Santa Brigada," 3 Rob. 56. 

t «* The Ceylon," 1 Dodson, 105. 
§ "The Georgiana," 1 Dodson, 397. 
|| "The Progress," Edw. 210. 222. 

f " The Santa Cruz," 1 Rob. 50 Vide Valin sur COrdonnance, torn. 2. 

p. 262. 



8i 

capturing country applies its own rule, as to its own 
subjects, to the case, and rests on the presumption that the 
same rule will be administered in the future practice of 
the other party.* 

Salvage is not in general allowed on the recapture of 
neutral property, unless there be danger of condemnation, 
or such unjustifiable conduct on the part of the Govern- 
ment of the captors as to bring the property into jeopardy f; 
but even if, in such case of recapture, the recaptors have 
entitled themselves to salvage, they may forfeit the claim 
by the irregularity of their conduct. J 

It is no objection to an allowance of salvage on a re- 
capture, that it was made by a non-commissioned vessel ; 
for no letters of marque are necessary for this purpose, 
nor is a recapture at all made under the authority of 
prize. It is the duty of every citizen to assist his fellow- 
citizens in war, and to retake their property out of the 
possession of the enemy ; and no commission is necessary 
to give a person so employed, a title to the reward which 
the law allots to that meritorious act of duty.§ And if 

* "The Santa Cruz," 1 Rob. 50.; "The San Francisco," Edw. 279. 
The Act of Congress of the 3rd March, 1800, ch. 14., adopts the same 
regulation. " The Adeline" 9 Cranch, 244. Vide Valin sur VOrdonnance, 
tome 2., p. 262. 

t " The War Onskan," 2 Bob. 299. ; " The Eleonora Catharina," 4 Boh. 
156.; "The Carlotta," 5 Bob. 54.; "The Huntress," 6 Bob. 104.; "The 
Acteoti," Edw. 254.; "The Sansom," 6 Bob. 410.; Talbot v. Seeman, 
4 Doll. 34. ; S. C. 1 Cranch, 1. 

Sa Majeste a juge pendant la derni&re guerre, que la reprise du navire 
neutre, faite par un corsaire Francais {hrsque le navire n'&tait pas charge* 
de marchandises prohibees, ni dans le cos cTitre confisquS par Tennemi), €tait 
nulle. — Code des Prises, ed. 1784, torn, 2. See also the opinion of M. 
PortaUs in the case of the " Statural 1 Cranch, 102. note (a). 

t " The Barbara," 8 Bob. 171. 

§ " The Helen/' 3 Bob. 224. . 

Gt 
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a convoyiug ship actually recapture one of her convoy 
which has been previously captured by the enemy, it 
entitles her to salvage.* But a mere rescue of a ship 
associated in the same common enterprise, gives no right 
to salvage, f 

To entitle a party to salvage, as upon a recapture, there 
must have been an actual or constructive capture; for 
military salvage will not be allowed in any cases where 
the property has not been actually rescued from the 
enemy 4 But it is not necessary that the enemy should 
have actual possession : it is sufficient if the property is 
completely under the dominion of the enemy. § If, how- 
ever, a vessel be captured going in distress into an enemy's 
port, and is thereby saved, it is merely a case of civil, and 
not of military, salvage. || But to constitute a recapture it 
is not necessary, that the recaptors should have a bodily 
and actual possession ; it is sufficient if the prize be actually 
rescued from the grasp of the hostile captor.1T 

Where a hostile ship is captured, and afterwards is 
recaptured by the enemy, and is again recaptured from 
the enemy, the original captors are not entitled to restitu- 
tion, on paying salvage ; but the last captors are entitled 
to all the rights of prize, for, by the first recapture, the 
whole right of the original captors is devested.** And 

* " The Wight," 5 Rob, 816. 

t "The Belle," Edw. 66. 

J " The Franklin," 4 Rob. 147. 

§ ^ The Edward and Mary," S Rob. 305. ; " The Pensamento Felix," 
JEdw.116. 

"The Franklin," 4 Rob. 147. 

t " The Edward and Mary," 3 Rob. 805. 

** " The Polly," 4 Rob. 217., note (a> ; « The Aetna," 1 Wheat 125. 

Vent et entend Sa Majesty, que les prises des navires ennemis, faites par 
tes vaisseaux, ou par ceux de ses sujets armes «n conne, reoousses par 
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where the original captors have abandoned their prize, and 
ahe is subsequently captured by other persons, the latter 
are solely entitled to the property.* But if the abandon- 
ment be involuntary, and produced by the terror of superior 
force, and especially if produced by the act of the second 
captors, the rights of the original captors are completely 
revived.f And where the enemy has captured a ship, and 
afterwards deserted her, and she is then recaptured, it is 
not to be considered as a case of derelict ; for the original 
owner never had the animus derelinquendi, and therefore, 
she is to be restored on a payment of salvage ; but as it is 
not strictly a recapture within the Prize Act, the rate of 
salvage is discretionary.]: But if the abandonment by the 

les ennemis, et ensuite reprises sur eux, appartiennent en entier au dernier 
preneur. — Arrest du Conseil tfEtat du 5 Novembre, 1748. Valin sur V Or- 
donnance, torn. 2. pp. 257, 258, 259. Trait* des Prises, ch. 6., sec. 1. Pothier 
De Propriety No. 99. 

* " The Lord Nelson," Edw. 79.; " The Diligentia," 1 Dodson, 404. 

t * The Mary," 2 Wheat. 123. 

% " The John and Jane," 4 Rob. 216.; " The Gage," 6 Rob. 273.; " Th# 
Lord Nelson," Edw. 79. 

Si le navire, sans etre recous, est abandonne par les ennemis, ou si par 
tempe'te ou autre cas fortuit il revient en la possession de nos sujets,. avant 
qu'il ait ete conduit dans aucun port ennemi, il sera rendu au proprie- 
taire qui le reclamera dans Tan et jour, quo! qu'il ait ete plus de vingt 
quatre heures entre les mains des ennemis — Ordonnance de 1681, liv. S. 
tit. 9. Des Prises, art. 9. Pothier is of the opinion that these words avant 
qu'il seit entre dans aucun pert ennemi, are to be understood, not as re- 
stricting the right of restitution, on payment of salvage, to the particular 
ease mentioned, of a vessel which is abandoned by the enemy before being 
carried into port, which case is mentioned merely as an example of what 
ordinarily happens, paree que e'est le cas ordinaire auquel un vaisseau echappe 
a V ennemi qui Va pris, ne pouvant plus guere lui echapper lorsqu'il a tt& 
conduit dans ses ports. — Be Propriete, No. 99. But Valin holds that the 
terms of the ordinance are to be literally construed, and that the right 
of the original proprietor is completely devested by the carrying into the 
enemy's port,— 5t*r V Ordonnance. lb. He is also of the opinion that this spe- 
cies of salvage is to be analogized to the case of shipwreck, and that the re- 

a 2 
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enemy be produced by the terror of a hostile force, it is a 
recapture within the terms of the Prize Act.* Where the 
captors abandon their prize, and she is afterwards brought 
into port by neutral salvors, it has been held that the 
neutral Court has jurisdiction to decree salvage, but cannot 
restore the property to the original belligerent owners: 
for by the capture, the captors acquired such a right of 
property as no neutral nation could justly impugn or 
destroy, and consequently, the proceeds (after deducting 
salvage) belong to the original captors, and neutral nations 
ought not to inquire into the validity of a capture as 
between belligerents. f But if the captors make a dona- 
tion of the captured vessel to a neutral crew, the latter 
are entitled as salvors; but after deducting salvage, the 
remaining proceeds will be decreed to the original owner.J 
And it seems to be a general rule, liable to but few ex- 
ceptions, that the rights of capture are completely devested 
by a hostile recapture, escape, or a voluntary discharge of 
the captured vessel. § And the same principle seems 
applicable to a hostile rescue ; but if the rescue be made 
by a neutral crew of a neutral ship, it may be doubtful 

captors are entitled to one-third of the value of the property saved. — lb. 
But Azuni contends, that the rate of salvage, in this case, is not regulated 
by the ordinance but is discretionary, to be proportioned to the nature 
and extent of the service performed, which can never be equal to the rescue 
of property from the hands of the enemy by military force, or to the re* 
covery of goods lost by shipwreck. — Part 2. ch. 4., sec. 8, 9. Emerigon 
is also opposed to Valin on this subject, and cites in support of his own 
doctrine, the Consolato del Mare, ch. 287.. and Target, ch. 46. n. 10.— 
Emerigon des Assurances, torn. 1. pp. 504, 505. 

* " The Gage," 6 Rob. 273. 

t " The Mary Ford," 3 Doll 188. 

\ " The Adventure, 91 8 Cranch, 227.; S. C. 1 Wheat. 128., note (/). 

§ Hudson v. Guestier, 4 Cranch, 293.; S. C. 6 Cranch, 281.J " Th« 
Piligentia," 1 Dodson, 404. 
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how far such an illegal act, which involves the penalty of 
confiscation, would be held in the Courts of the captor's 
country, to devest his original right in case of a subsequent 
recapture. 

As to recaptors, though their right to salvage is ex- 
tinguished by a subsequent hostile recapture and regular 
sentence of condemnation carried into execution, devest- 
ing the owners of their property ; yet if the vessel be 
restored, upon such recapture, and resumes her voyage, 
either by an acquittal in Court, or a release of the Sovereign 
Power, the recaptors are redintegrated in their right of 
salvage*: and recaptors and salvors have a legal interest 
in the property, which cannot be devested by other sub- 
jects, without an adjudication in a competent Court ; and 
it is not for the Government's ships or officers, or for other 
persons, upon the ground of superior authority, to dispos- 
sess them without cause, f 

In all cases of salvage, where the rate is not fixed by 
positive law, it is in the discretion of the Court, as well as 
upon recaptures as in other cases. J And where, upon a 
recapture, the parties have entitled themselves to a military 
salvage under the prize acts, the Court may also award 
them, in addition, a civil salvage, if they have subsequently 
rendered services by succouring the vessel in distress, from 
perils of the seas.§ 

In the construction of the British Prize Acts (and similar 
questions may arise under our own act, respecting re- 

* "The Charlotte Caroline," 1 Dodson, 192. 
f "The Blendcnhall," 1 Dodson, 414. 

% " Talbot" v. Seeman, 1 Cranch, 1.; " The Apollo," 3 Bob. 308.; Bynk. 
Q. J. Pub. lib. 1. ch. 5.; Du Ponceavts ed pp. 36. 41, 42. 
§ « The Louisa," 1 Dodson, 317. 

Q 3 
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captures), it has been held that a revenue cutter, having a 
letter of marque, is to be deemed a private ship of war, 
and entitled to a salvage of one-sixth.* But the British 
revenue-cutters, belonging to private individuals, although 
fitted out, manned, and armed at the expense of the 
Government, it may be thought doubtful whether this 
authority applies in the United States, where the revenue- 
cutters are generally built and owned, as well as equipped, 
manned, and armed, by the Government. But a store-ship, 
armed at the public expense, and commanded by com-* 
missioned officers, is clearly to be deemed a public armed 
ship.f 



In the progress of the cause, an unlivery of the cargo 
often becomes necessary, either to ascertain its nature and 
quality^, or more effectually to preserve it from injury 
and pillage §, or because the ship stands in a predicament 
altogether distinct from that of her cargo. H In all these 
and other proper cases, the Prize Court will, upon proper 
application, decree an unlivery. Upon ordering an un- 
livery, a warrant or commission of unlivery is directed to 
some competent person, and usually to the Marshal, to 
unlade the cargo, and to make a true and perfect in- 

* " The Helen," 3 Rob. 224.; "The Sedulous," 1 Dodson, 253. 

f " The Sedulous," 1 Dodson, 253. 

i " The Liverpool Packet," 1 GaBis, 513.; Marriott's Form, 229.; "The 
Carl Walter," 4 Rob. 207.; "The Richmond," 5 Rob. 825.; "The Jonge 
Margaretha," 1 Rob. 189.; " The Oster Risoer," 4 Rob. 199. 

§ Marriott's Form, 323. 

H "The Hoflhung," 6 Rob. 231.; "The Prosper," Edw. 62.; Marriott's 
form, 224. 
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ventory thereof.* At the same time* a warrant or com* 
mission of appraisement is usually directed to some com- 
petent persons, who are to reduce into writing a true and 
perfect inventory of the cargo, and upon oath to appraise 
the same, according to its true value. In England, this 
commission is sometimes directed to a person who is 
authorised to choose and swear the appraisers and himself. f 
But in the United States, the general practice is, for the 
Courts to appoint the appraisers, in" the first instance. 
And where it becomes necessary or proper to unlade the 
cargo for inspection of its nature or quality, a commission 
of inspection is issued, directed to some competent persons, 
in like manner, to return an inventory thereof, with a 
certificate of the particulars, names, descriptions, and sort- 
ments of the goods, together with their several marks and 
numbers, and the nature, use, quantities, and qualities 
thereof.^ The Court may also, in its discretion, order the 
ship, or cargo, or both, to be removed to another place or 
port ; for, having the custody of the things, it is bound to 
use all reasonable precautions to preserve it, and to con- 
sult the best interests of all parties ; and in such case a 
commission of removal is issued, which is usually directed 

• Marriott's Form, 224. ; and see App. 

f Ibid. 227. 

% Ibid. 229. 

B'il est necessaire avant le jugement de la prise, de tirer les merchandises 
dn vaisseau, pour en empgcher le dSperissement, il en sera fait inventaire 
en presence de notre procnrenr et des parties interests, qui le signeront, 
si elles peurent signer, pour ensuite 6tre mis&s sons la garde d'une pcr- 
sonne sobrable, on dans des magasins fermans a trois clefs differentes 
dont Tune sera delivree aux armateurs, l'antre au receveur de rAdmiral, 
et la ftroisi&me aux rlclamateurs, si aucun se present©, sinon a notre 
procnrenr. ---X'Ordtmnam?erfe 1687, Uv. S. tit 9. Des Prises, art. 27. 
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to the Marshal ; but the Court may direct it to any other 
person.* 

An unlivery of the cargo is considered as done for the 
benefit of all parties, and therefore the expense is generally 
borne by the party ultimately prevailing. If the captors 
apply for an unlivery, and the property is condemned, the 
expense falls on the captors ; but if restitution be awarded, 
the Court, in its discretion, usually makes the expense a 
charge on the cargo, t 

After unlivery and appraisement, the Court sometimes 
decrees a sale, or delivery on bail, of the property to the 
captors or the claimants. Where a sale is ordered, which 
is usually done where the ship and cargo are in a perish- 
ing condition, or liable to deterioration pending the pro- 
cess t, in England, a commission of appraisement and sale 
issues to some competent persons, jointly and severally, 
to reduce into writing a true inventory of the goods, 
and to choose appraisers who are to appraise the same on 
oath; and after appraisement, the commissioners are to 
expose the same to public sale, and bring the proceeds 
into the registry of the Court. § And in England it is 



* Marriott's Form, 234. "The Rendsberg," 6 Rob. 142.; "The Sacra 
Familia," 5 Rob. 360. 

t " The Industrie," 5 Rob. 88. 

Qu'a l'avenir, tous les frais faits tants pour la conservation ou la vente 
des marchandises des prises, dans le cas ou elle sera permise, que pour 
la subsistence du maitre et autres officiers mariniers ou matelots qui y 
seront restes seront pris sur le bdtiment, et payee par le rfclamateur qui 
en aura obtenu la main levee, lorsquil en sera remise en possession. — . 
Arrit du Corned du 23 Decembre, 1705. 

J " The St. Lawrence," 1 Gallis, 467. ; " The Frances," 1 GaUis, 45 L* 
Jennings v. Carson, 4 Cranch, 2.; Stoddart v. Read, 2 DaU. 40.; Marriott's 
Form, 237. 318.; "The Copenhagen," 3 Rob. 178, 

§ Marriott's Form, 237. 318. 



89 

the regular practice of the Court, that one of the com- 
missioners should be named by the claimaint.* And in 
the United States, a sale is sometimes ordered, without a 
previous appraisement ; or if an appraisement be ordered, 
the appraisers are always named by the Court itself. In 
case of an appraisement and sale, the expenses of taking 
out the commission, &c, are, in the first instance, borne 
by the party applying for the sale, and ultimately as the 
Court may direct f ; and such sale is usually, in England, 
made by the Marshal ; but it seems that the Court may 
direct it to be made by any other person.:): In the United 
States, the sale is invariably made by the Marshal : and it 
would seem highly proper in all cases, to have a previous 
inventory and appraisement, with a view to check any at- 
tempt of fraud, and to establish the proper responsibility 
of the officera of the Court, in cases of negligent custody. 
This is the regular practice of the Prize Court ; and the 
most obvious reasons of public policy require a strict ad- 
herence to it. 

The subject of delivery, either of the property itself, or 
of its proceeds, has been already partially discussed in the 
former note, and to the authorities there referred to, may 
be added the following. § Sometimes the property is de- 
livered on bail to return the same, or the full value to 
answer the decree, and in such case, the Court have a 
right to inquire what is the full value, and to decree ac- 
cordingly. || And if the bail security be taken by way of 

* "The Carl Walter," 4 Rob. 207. 211. 
t Ibid. 207. 

♦ " The Rendsberg," 6 Rob. 142. 

§ Anti, p. 22. "The Rendsberg," 6 Rob. 142. 144. ; " The Franc*," 
1 GaBis, 451. ; " The Diana," 2 Gallis, 93. 
U Brymer v. Atkins, 1 H. BL 264. 



90 

recognisance (which is irregular), and not by way of stipu* 
latum, still the Court may enforce it as a stipulation.* 
Upon such a delivery on bail, the sureties are not respon- 
sible beyond the sum in which they become bound f ; but 
the principal may be made to respond the full value 
of the property. In ordinary cases, however, the pro- 
perty is delivered on bail at an appraised value ; and in 
such cases, the principal and sureties are bound to the 
stipulated value, but not farther. If, therefore, there be 
a delivery on bail at an admitted value, the Court will not 
listen to an application to diminish the amount to the 
proceeds of a subsequent sale, but will hold the parties to 
the appraised or admitted value.J In case of a delivery 
on bail, the expenses of the delivery are to be borne by 
the delivering party, unless it is otherwise directed by the 
Court. § But generally the Court directs the expenses of 
the application to be borne by the party who applies for 
the delivery on bail ; and all expenses after the delivery 
are exclusively borne by the party receiving the pro- 
perty. || Bail bonds or securities to answer adjudication, 
are not discharged by lapse of time ; but may, at any dis- 
tance of time, be enforced by the Court ; but after a great 
length of time the Court will, in its discretion, refuse a 
monition or attachment to enforce the bond, unless some 
reasonable ground for the delay is established.^ Nor are 
these bonds considered as mere personal securities given 
to the individual captors, although taken in their names ; 

* Brymer v. Atkins, 1 H. BL 164.; " The Alligator," 1 GaUis, 145. 

f Smart v. Wolff, 3 T. Bep. 323. 

t " The Betsey," 5 Rob. 295. and note (a), 296. 

§ "The Rendsberg," 6 Rob. 142. 

(t 5 Rob. 296. note (a). 

If M The Vreede," 1 Dodson, 1. 
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they are considered as securities given to the Court, to 
abide the adjudication of all events at the time impending 
before it. The Court is not in the habit of considering 
bonds precisely in the same limited way as they are viewed 
by the Courts of Common Law. In those Courts they 
are very properly considered as mere personal securities for 
the benefit of those parties to whom they are given. In 
Prize Courts they are subject to more enlarged considera- 
tions ; they are there regarded as pledges or substitutes for 
the thing itself, in all points fairly in adjudication before 
the Court. If, therefore, a bond be given to the actual 
captors to answer the adjudication of the property, which 
should, from the locality of the capture, or from other 
circumstances, be condemned to the Government, the bail 
would, in such case, be answerable in the Admiralty, to the 
Government.* But if the property, at the time of cap- 
ture was neutral, and delivered on bail pending the pro- 
ceedings, and hostilities subsequently intervene with the 
neutral country, and, in consequence thereof, the property 
is condemned to the Government, it seems that the Court 
is not in the habit of enforcing the bail-bond in such cases ; 
because the event was not originally in the contemplation 
of the parties, at the time they entered into the security .f 
Whether this doctrine would be sustained in the United 
States, is a question upon which there is no decision to 
guide the judgment ; but certainly much argument may be 
used against the asserted exemption ; for the bail-bond 
being a substitute for the property itself, there does not 
seem any very conclusive reason why it should not be 

• "The Nied Elwin," 1 Dodson, 50. 
f Ibid. 50. 
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subject to all the events which would have affected the 
property, if still in the custody of the Court. 



It frequently happens, that enemies 9 goods are found on 
board of neutral ships ; and conversely, that neutral goods 
are found on board an enemy's ship. In these cases, ques- 
tions often occur as to the right of the parties to freight, 
expenses, &c. And first, in respect to neutral ships. — In 
general, where enemies 9 goods are captured in a neutral 
ship, the captors take cum onere ; and if the conduct of the 
neutral has been perfectly fair and impartial, it is the 
practice of the Prize Court to allow him his full freight, 
in the same manner, as if the original voyage had been 
performed*; and in like manner, to allow him his ex- 
penses.! The freight allowed, is not, however, necessarily 
the rate agreed on by the parties, if it be inflamed by 
extraordinary circumstances ; but a reasonable freight only 
will, in such cases, be allowed.:): And where the goods 
have been once unlivered by order of Court, the whole 
freight for the voyage is due, and the owner of the goods, 
even in case of restitution, cannot demand the ship to 
reload them, and carry them to the original port of desti- 
nation, for by the separation the ship is exonerated § ; but 

* "The Hoop," 1 Rob. 196.219.; " The Antonia Johanna," 1 Wheat. 159. 

t "The Hoop," 1 Rob. 196. ; " The Bremen Flugge," 4 Rob. 90.; "The 
Der Mohr," 4 Rob. 314.; Smart v. Wolff, 3 T. Rep. 323.; Vattel, liv. 
3. cap. 7. sec. 115.; " The Consolato del Mare," ch. 273.; Sir W. Scott and 
Sir J. NicholPs letter to Mr. Jay, ante*, p. 1.; "The Copenhagen," 1 Rob. 
289. ; " The Anna Catharina," 6 Rob. 10.; " Catharina Elizabeth," Acton, 
209.; " The Fortuna," Edw. 59. 

| "The Twilling Riget," 5 Rob. 82. 

§ "The Hoflhung," 6 Rob. 231.; "The Prosper," Edw. 72. 
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it would be otherwise if there had been no unlivery.* 
And the neutral will be allowed his freight where he car- 
ries the goods of one belligerent to its enemy ; for though 
such a trade be illegal as to the subjects, it is not so as to 
neutrals.f So, on a voyage from the port of one enemy to 
the port of another enemy.f But if the neutral has con- 
ducted himself fraudulently or unfairly, or in violation of 
belligerent rights, he will not be allowed freight or ex- 
penses, and in flagrant cases, will be visited with confisca- 
tion, even of the ship itself. And he is never allowed 
freight where he has used false papers §; nor upon the car- 
riage of contraband goods || ; nor where there has been a 
spoliation of papers T ; nor where the cause of capture was 
the ship, and not the cargo.** But where part of the goods 
are condemned as contraband, and part restored after 
unlivery of the cargo, freight may be decreed as a charge 
upon the part restored.ft If tf* e goods are unlivered under 
a hostile embargo upon neutral ships, they are discharged 
of the lien of the freight; and. if freight be decreed, it 
can only be against the original consignees or freighters, 
and not against a prior purchaser, who has received them 
on baiLJt 

* "The Copenhagen," 1 Rob. 289. 

t "The Hoop," 1 Bob. 196. 219. 

t "The Wilhelmina," 2 Rob. 101. note. 

% " The Atlas," 3 Rob. 299. 304. note ; Sir W. Scott and Sir J. NicholTs 
letter to Mr. Jay, antd, p. 1. 

|| lb. Bynk. Q. J. Pub. Du Ponceau's ed. 81.; "The Sarah Christina," 
1 Rob. 257.; "The Mercurius," 1 Rob. 288.; "The Emanuel," 1 Rob. 
296.; "The Neptunus," 3 Rob. 108.; "The Neutralitet," 3 Rob. 295.; 
"The Oster Risoer," 4 Rob. 199.; " The Commerced? 1 Wheat. 382. 

f " The Rising Sun," 2 Rob. 104.; " Madonna del Burso," 4 Rob. 169. 183. 

*♦ " The Fortuna," Edw. 56. 

1 1 u The Oster Risoer," 4 Rob. 199. 

J % " The Theresa Bonita," 4 Rob. 236. 
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When a decree is made that the freight shall be a charge 
on the cargo, application must be made to the Court for 
the sale of so much as is necessary for this purpose.* In 
general, where a ship and cargo are restored, with a decree 
that the freight shall be a charge on the cargo, if the pro* 
ceeds of the cargo are not sufficient to pay the freight, the 
captors are not responsible for the deficiency.! But 
although the capture be right, yet if afterwards the cargo 
is lost by the negligence of the captors, and the freight be 
decreed a charge on the cargo, the captors are responsible 
to pay it.J Where the freight of the neutral and the ex- 
penses of the captors are both decreed to be a charge on 
the cargo, and the proceeds are insufficient to discharge 
both, priority of payment of the freight is, in ordinary 
cases, allowed by the Court, as a lien that takes place of all 
others. § 

In the next place, as to the allowance of freight to the 
captors. — This may happen when the ship is hostile, and 
the cargo, or a part thereof, is neutral The general rule 
is, that if neutral goods are found on board of a hostile 
ship, the captors are not entitled to freight therefor, 
unless they carry the goods to the port of destination. || 
And the rule is applied, notwithstanding there may have 
been a sale of the goods beneficial to the owners. T But 
there are exceptions to the rule itself; for if the captors 
bring the cargo to the country where the claimants ulti* 

• " The Vrow Margaretha," 4 Rob. 304. note, 
f " The Haabet," 4 Rob. 302. 
j "The Der Mohr," 4 Rob. 815. 
§ M The Bremen Flugge," 4 Rob. 90. 

|| Bynk. Q. J. Pub. lib. 1. ch. 13.; Z>» PowwawV ed p. 105.; "The 
Diana," 5 Rob. 67.; u The Fortuna," Bdw. 56. 
% " The Vrow Anna Catharina," 6 Rob. 269.; M The Fortuna," Edw. 56. 
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mately designed to send it, but were compelled to take a 
circuitous route under existing circumstances, the captors 
are entitled to freight, notwithstanding the ship was actu- 
ally destined to another country, there to land it* So, if 
brought to the same country, but not to the port of actual 
destination, f So, where the goods are brought to the 
country where the proceeds were ultimately destined, and 
would have been brought directly, but for a prohibition of 
municipal law. J Where freight is decreed to the captors, it 
will be paid by the Court, out of the cargo or its proceeds, 
if yet remaining in the Admiralty. § And under particular 
circumstances, application may be made to the Court, to 
decree the sale of so much of the cargo as may be neces- 
sary to be sold for the discharge of freight?!! And where 
freight is allowed to the captors, if they have done any 
damage to the cargo, the amount may be deducted by way 
of set-off or compensation.? 



As to the allowance of costs and expenses. — In cases 
when farther proof is directed, costs and expenses are 
never allowed to the claimant.** Nor where the neu- 
trality of the property does not appear by the papers 
on board and the preparatory evidence ft 5 nor where 

* " The Diana," 5 Rob. 67. 

t "The Vrow Henrietta," 5 Rob. 75. note ; but see " The WUhelmina 
Eleonora," 3 Rob. 234. 

t "The Ann Greeny" 1 GaUis, 274. 

§ " The Fortuna," 4 Rob. 278. 

j| 4 Rob. 304. note. 

j "The Fortuna," 4 Rob. 278. 

*» "The Einigheden," 1 Rob. 323. 

ft Sir W. Scott and Sir J. NicholTs letter to Mr. Jay, anO, p. 1. ; 
opinion of M. Portalis in " The Statira," 2 Cranch, 102. note (a> 
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papers are spoliated or thrown overboard, unless the act 
be produced by the captors' misconduct, as by firing 
under false colours * ; nor where the master or crew, upon 
the preparatory examinations, grossly prevaricate f ; nor 
where any part of the cargo is condemned X 5 nor where 
the ship comes from a blockaded port § ; nor if the ship be 
restored by consent, without reserving the question of costs 
and expenses. || But in all these cases it is in the discretion 
of the Court to allow the captors their costs and expenses % ; 
and, in general, wherever the captors are justified in the 
capture, their costs and expenses are decreed to them by 
the Court, in case of restitution of property.** Therefore, 
they are allowed where the original destination was to a 
blockaded port, although changed on hearing of the block- 
ade ft ; where ships, even of our own country, are captured 
sailing under false papers} J; where the nature of the 
cargo is ambiguous as to contraband §§ ; and, generally, in 
all cases of false papers || || ; and in all cases where farther 
proof is required, f 1T In cases where the captors' expenses 
are allowed, the expenses intended are such as are neces- 
sarily incurred in consequence of the act of capture *** ; 

* " The Peacock," 4 Rob. 185. f H> id « 
$ *« The William," 6 Rob. 316. 

§ "The Frederick Molke," 1 Rob, 86,; " The Betsey," 1 Rob. 93.; " The 
Vrouw Judith," 1 Rob. 150. 

|| " The Maria Powlona," 6 Rob. 236. 

1" Sir W. Scott and Sir J. NichoH's letter to Mr. Jay, anti t p. 1. 

** " The Imina," 3 Rob. 167.; ^The Principe," Edw. 70. 

ft *' The Imina," 3 Rob. 167. 

Jf " The Sarah," 3 Rob. 330. 

§§ " The Twende Brodre," 4 Rob. 33. ; « The Gute Geselschaft," 4 Rob. 
94.; "The Christina Maria," 4 Rob. 166. 

|| || "The Nostra Signora de Piedade Nova Aurora," 6 Rob. 41. 

%% See "The Frances? 1 GaBis, 445.; "The Apollo," 4 Rob. 158. j 
44 The Mary? 9 Cranch, 126. 

* • • " The Catharine and Anna/* 4 Rob.* 39. 
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such are the expenses of the captor's agent*, but not 
insurance made by the captors f, nor expenses of trans 
mitting a cargo from a colony to the mother country 4 
And property restored to the claimant is not to be charged 
with any expenses for agency, or for taking care of it, 
unless made a charge by the Court. § And the expense 
of an unlivery or delivery of the property which is re- 
stored, is to be borne by the captors or releasing party, 
and not by the property, unless it is so directed by the 
Court. || In general, where the property is condemned, 
the expenses of unlivery and warehousing, &c, fall on 
the captors H"; and where it is restored the Court will 
apportion them in its discretion on the captors and on the 
cargo.** 



In cases of neutral ships, it is usual to allow the master 
his adventure and personal expenses, if his conduct has 
been fair and unimpeachable ft > but where the master and 
crew prevaricate in their evidence, their adventures are 
never restored J J ; nor where the ship is engaged in a frau- 
dulent trade.SS 



* u The Asia Grande," Edw. 45. 
f " The Catharine and Anna," 4 Bob. 39. 
% "The Narcissus," 4 Rob. 17. 
§ " The Asia Grande," Edw. 45. 
H « The Bendsberg," 6 Bob. 142. 
J " The Industrie," 5 Bob. 88. 
•* Ibid. 

tf "The Calypso," 2 Bob. 298.; " The Anna Catharina," 6 Bob. 10. 
it " The Anna Catharina," 4 Btfb. 120. 
§ § * The Christtansberg " 6 Bob. 376. . ,: 

H 
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Claims of joint capture are often interposed in prise 
causes; and though it is not usual for joint captors to 
assert their interest until after a final decree of condem- 
nation * ; yet, as it may be asserted with legal propriety 
at any stage of the cause, it may be as well here to 
examine the doctrines which have been applied to this 
Subject. 

In respect to privateers, it is a general principle, thai 
no right to share as joint captors accrues merely by being 
in sight at the time when the prize is captured |, there 
must be actual intimidation or actual or constructive as- 
sistance % ; and see a learned note of Mr. Du Ponceau. § 
And the same principle is applied to captures in sight of 
fortresses, and of land forces and armies, for they do not 
share unless there be actual co-operation \ ; and in such 
cases, the assistance ought to be material in order to 
entitle the parties to share as joint captors.T The reason 
of this rule in relation to privateers is, that the being in 

* Per Croke J., in "The Herkimer," 2 HaWs Law Journal, 133. 146. j 
8. C. Stewart, 128. 144.; Home v. Camden, 2 H. Bl. 533. 

t Bynk. Q. J. Pub. lib. 1. ch. 18. \ Ibid. 

§ In his translation, p. 144.; Talbot v. w Three Briggs," 1 Halts Anu 
Law Journ. 266. ; S. C. 1 Dall 95. ; Martens on Capt.: sec. 32. p. 91. ; 
u Santa Brigada," 3 Rob. 52.; "The Forsigheid," lb. 311.; " L'Amitie," 
6 Rob. 261. 

" L Aucun ne pourra etre admis an partage d*un vaisseau pris sur les 
ennemis, s'il n*a contribue a l'arreter, ou contracte societe avec celui qui 
s'en est rendu maitre. H. Celui qui pretend partager un vaisseau ne sera 
point sense avoir contribue a l'arreter, sHl n'a combattu ou s'il rCa fait tei 
effort, qu'en intimidant l'ennemi par sa presence, ou en lui confrant chemin, 
et l'empechant de s'echapper, il l'ait oblige a se rendre, sans qu'il lui suffise, 
d'avoir iUen vue t d'avoir donne chasse, lorsqu'il sera prouve que cette chasse 
aura ete inutile." — Riglement du27 Janvier, 1706. 

|| Bynk. Q. J. Pub. lib. 1. ch. 18., Du Ponceau's erf., p._146.j " The Dor- 
drecht," 2 Rob. 55. 

% u The Dordrecht," 2 Rob. 65. 
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sight is not sufficient with respect to them to raise the 
presumption of co-operation in the capture. They clothe 
themselves with commissions of war from views of private 
advantage only. They are not bound to put their com- 
missions in use on every discovery of an enemy. And, 
therefore, the Court does not presume in their favour, 
from the mere circumstance of their being in sight, that 
they were there with a design of contributing assistance, 
and engaging in the contest. There must be as to them 
the animus capiendi demonstrated by some overt act, by 
some variation of conduct, which would not have taken 
place, but with reference to that particular object, and if 
the intention of acting against the enemy had not been 
entertained.* Formerly the principle of constructive as- 
sistance was carried a great way, but the later inclination 
of Courts has been rather to restrain than to extend the 
rule f ; and where no actual assistance is alleged, the pre- 
sumption of law leans in favour of the actual captors.^ 
But even with respect to privateers, it is not necessary 
that a joint chaser should actually board a prize ; it will 
be enough if there is the animus persequendi sufficiently 
indicated by the conduct of the vessel. The act of chasing, 
therefore, if continued for any length of time, and not 
abandoned at the time of capture, will be sufficient to 
found a title of joint capture § ; but if the chase be dis- 
continued, it is otherwise. || And if a ship has actually 
engaged another, and been beaten off, and yet remains in 

• "L'Amitie," 6 Rob. 261.; "La Bora," 5 Rob. 268. 
f "The Vrjrheid," 2 Rob. 16.; "The Odin," 4 Rob. 318.; " La Furieuse, * 
Stewart, 177. 

t " The Robert/' 3 Rob. 194. 

{ "L'Amitie," 6 Rob. 261. 

II Ibid. "The Waaksamheid," 3 Rob. 1. 
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«ight about the enemy, with an evident intention of per- 
sisting in the contest, and another vessel then comes up 
and makes the capture, the first is entitled to share in the 
capture.* 

Public policy has introduced a different rule as to 
public ships of war; and all such ships being in sight are 
deemed to be constructively assisting, and therefore, en- - 
titled to share in the capture, f The reason of this dis- 
tinction is, that public ships are under a constant obligation 
to attack the enemy wherever seen, and, therefore, from 
the mere circumstance of being in sight, a presumption is 
sufficiently raised that they are there anirno capiendi. In 
the case of privateers, the same obligation does not exist; 
the law, therefore, does not give them the benefit of the 
same presumption.J Where the actual captor is a public 
armed ship, the rule is additionally supported by the 
obvious policy of promoting harmony in the service. But 
tho rule equally applies where the actual captor is a pri- 
vateer^ Though the privateer in the converse case is not 

* " La Virginie," 5 Rob. 124. 

t "The Dordrecht," 2 Rob. 55.; "The Robert/' 8 Rob. 194.; "The 
Forsigheid," 3 Rob. 311.; "La Flore," 5 Rob. 268.; "The Bellona f ,, Edw. 
63.; "LaFurieuse," Stewart, 177.; " The Sparkler," 1 Dodson, 359. 

" Si plusieurs vaisseaux ont part a une meme prise, et par vaisseaux 
preneurs sont entendus ceux qui se seront trouvi ensemble et a vue de la 
prise brsqu'eUe aura 4t6 faite, on faisant partie d'une meme escadre, le 
montant de ce qui reviendra a chaque vaisseau, fregate et autre batiment 
de Sa Majeste, sera constate sur la proportion da nombre de leur canons 
en batterie, et de leur calibre, a commencer par celui de quatre livres et 
au dessus, et du nombre d'equipage etant a bord de chaque vaisseau, et 
cette proportion ainsi etablie, la repartition de ce qui reviendra a chaque 
vaisseau, sera faite sur le pied qui est present dans l'article precedent."— 
Ordonnance du Roi concernant les prises faites par lea vaisseaux, frigates 
et autres batimens de S. M. du 15 Juin, 1757. 

t "La Flore," 5 Rob. 268. 

§ Ibid. 
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entitled to share, from merely being in sight,* There 
are exceptions, however, to the rule, where the circum- 
stances of the case repel the presumption of the animus 
capiendo such is the case where a public ship is in sight, 
but steering an opposite or different course inconsistent 
with the notion of an intent to capture, f But the mere 
sailing on a different course is not sufficient to defeat a 
title of joint capture ; for it is not necessary that two 
ships should pursue the enemy in the same liner. If one 
vessel sail in one direction, and the other in a different 
direction, with the purpose of capturing, that difference of 
course would not defeat a unity of purpose, nor destroy 
the claim of joint capture.J But if the ship claiming as 
joint captor, has changed her course, and discontinued the 
chase before the capture, the claim is defeated unless this 
conduct be occasioned by the fraud or misconduct of the 
capturing ship, for then the Court will let in the claim 
with a view to punish the fraud or misconduct. § So if 
the persons claiming as joint captors, have reconnoitred 
the prize and abandoned all design of capture, they are 
not entitled to share. || 

But even with regard to public ships, cases of construc- 
tive assistance in joint capture are not to be extended, and 
therefore the Court requires that the ship should be ac- 
tually in sight.1T Therefore, being in sight a day or two 

* « The Santa Brigada," 3 Rob. 52. 

t u The Robert," 3 Rob. 194.; " The Drie Gebroeders," 5 Rob. 339. 

| M Le' Niemen," 1 Dodson, 9. 

§ "The Waaksamheid," 3 Rob. 1.; "The Robert," 3 Rob. 194.; "La 
Virginie," 5 Rob. 124.; " The Drie Gebroeders," 5 Rob. 339. 

|| "The Lord Middleton," 4 Rob. 158.; "The Drie Gebroeders," 5 Rob. 
339.; "L'Amitie," 6 Rob. 261. 

J "The Viyheid,"2 Rob. 16.; "The Odin," 4 Rob. 818.; "La Furi- 
euse," Stewart, 177. 
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before the capture is not sufficient. It must be at the 
commencement of the engagement or chase, or during its 
continuance.* And being in sight when the enemy was 
first descried, and being detached before the chase or pre- 
parations therefore is not sufficient.! But it would be 
otherwise if detached in sight of the enemy at the moment 
of chase, and under preparation for chase; for there 
must be some actual contribution of endeavour as well as 
of general intention4 And it would seem to be very 
doubtful, whether the prize been seen from the mast-head 
would bring the case within the rule of being in sight. § 
And a like rule is applied to the capitulation of an island ; 
for to entitle a public ship to share in the capture, she 
must not be detached upon another service, but must 
be actually in sight at the time. J And no antecedent 
or subsequent services in the expedition will help the 
case where the party would not otherwise be entitled to 
share.1T In respect also to a joint chase, if both ships 
are in chase without any common co-operation, except 
such as the two parties acting separately, with a com- 
mon object in view, might produce, and during the chase 
night comes on, and the enemy is lost sight of, and the 
ships still are in pursuit, but one of them cruising merely 
in search, and from conjecture adopts an erroneous course, 
and in consequence thereof the prize is captured either 
by the other, or by a third ship on the next day, out of 
sight, the ship so erroneously cruisipg is not entitled to* 

* ** The Vryheid/' 2 Rob. 16. 

t Ibid. 

X Ibid. 

§ u The Robert," 3 Rob. 194. 

| « The Jsland of Tmidafl," 5 Rob. 99. 

f " Buenos Ayres," 1 Dodson, 28. 
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•hare as a joint captor, for it is a discontinuance of the chase 
to change a course upon conjecture.* Nor will it vary 
the case that the position or course run by such ship had 
the effect of throwing the prize into the hands of the other 
ship, by inducing the prize to alter her course. (*) It 
would, indeed, be an extravagant position to admit that 
every fleet or ship which, either by accident or design, 
diverts the course of an enemy, and by so doing occasions 
her capture by a totally distinct force, should be con- 
sidered as a joint captor. f It is certainly true, that dark- 
ness preventing sight will not universally exclude from 
a right to share ; nor can the rule be laid down universally 
the other way ; for there may not in every case be evi- 
dence to show the proximity to the scene of action. Where 
it can be shown that the asserted joint captor was in sight 
when the darkness came on, and that it continued steering 
the «ame course, by which it was before nearing the prize, 
and that the prize itself also continued the same course, 
it amounts almost to demonstration that the ships would 
have seen, and been seen by each other, at the time of 
capture, if darkness had not intervened, and, in such case, 
it ought to be let in to the benefit of joint capture. J But 
if the chase is lost sight of in the night, and the capture 
is afterwards made at such a distance that the asserted 
joint captor would not at the time of capture have been in 
sight even if it had been day, the claim of joint capture 
cannot be sustained. Indeed Sir W. Scott has declared 
that where a ship is lost sight of in the night, the pursuit 
of that ship cannot properly be denominated a chase ; it is 

* "Le Niemen," 1 Dodson, 9; M The Financier," 1 Dodson, 61. 

f « Niemen," 1 Dodson, 9. 

% u The Union," 1 Dodson, 346. 
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a conjectural pursuit only ; it is a feeling about in the 
dark, a search and inquiry, but no chase.* And where 
a ship is herself only a constructive captor, it is not 
a sufficient ground to let in another ship that she had 
joined in a previous chase with the constructive captor, 
and lost sight of the prize in the night, f Therefore, in a 
case where one or two joint chasers were ordered to pick 
up the boats of the other, and in consequence of the delay 
occasioned by her obedience to those orders she lost sight 
of the prize, which was in the meantime captured by a 
third ship coming up in the presence of the other, it wad 
held that the ship so out of sight was not entitled to 
share.f A revenue cutter, though having a letter of 
marque, is not considered in England as a public ship of 
war entitled to the benefit of the rule of constructive as- 
sistance from being in sight. § A convoying ship, not- 
withstanding her special employment, may be entitled as 
a joint captor, if by chase or intimidation she aid in the 
capture, when it does not interfere with convoy duty. H 
In captures made by boats, it is a general rule that the 
ships to which they belong are entitled to shared But if 
a boat be detached from the ship to which she belongs, 
and attached to another, the ship only shares to which she 
is attached at that time ; for she must be taken at that 
time, and in those operations, to be acting under the au* 
thority, and for the benefit of such ship only.** But con* 

♦ " The Financier," 1 Dodson, 61. 

t Ibid. 

\ Ibid. 

§ « The Bellona," Edw. 63. 

|| « The Waaksamheid," 3 Rob. 1.; a ;La Furie," 3 Rob. 9. 

% «• The Anna Maria," 3 Rob. 211.$ « The Odin," 4 Rob. 318, 

♦♦ «* The Melomane," 5 Rob. 41. 
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^tractive assistance by boats will not entitle the ships th 
which they belong to share in the prize, though actual 
capture by the boats would be sufficient for this purpose ; 
for they are a part of the force of the ship. And in cases of 
mere constructive assistance the right of participation must 
be in proportion to the intimidation caused, and cannot go 
beyond the force actually seen by the enemy.* And it is 
extremely questionable whether a boat of a ship of war 
could support a title to share on the mere principle of 
being in sight. In the case of mere constructive capture, 
the construction which is laid upon the supposed intimida- 
tion of the enemy, and the encouragement of the friend, 
from a ship of war being seen or in sight, applies very 
weakly to the case of a boat, an object that attracts very 
little notice upon the water, and whose character, even if 
discerned by either of the parties, may be totally unknown 
to both, f Nor will the fact, that the ship to which the 
boat belongs is in sight lying at anchor in a harbour, en- 
title the ship to share. $ 

In respect to captures made by ships which are associ- 
ated in the same service, or engaged in a joint enterprise 
under the orders of the same superior officer, it is a general 
rule that they are entitled to share in each other's prizes, 
made while in such service or joint enterprise. § There- 
fore, if one ship of a squadron takes a prize in the night, 
unknown to the rest, it will entitle the whole fleet to 

* "La Belle Coquette," 1 Dodson 18.; " The Odin," 4 Rob. 318.; " The 
Nancy," 4 Rob. 327., note (a). 

f " The Odin," 4 Rob. 318. 

J Ibid. "The Nancy," 4 Rob. 327., note (a); "La Belle Coquette,'* 
1 Dodson, 18. 

§ "The Forsigheid,^ 3 Rob. 311.; "The Gmllaume Tell," Edw. 6.; 
"The Empress," 1 Dodson, 368. 
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share, although, possibly, the capture may have been made 
at a distance out of sight of most of the ships of war, even 
if it had been noon-day, for the fleet so associated is con- 
sidered as one body, unless detached by orders, or entirely 
separated by accident ; and what is done by one, continu- 
ing to compose in fact a part of the fleet, enures to the 
benefit of all.* Where a fleet is employed in a blockade, 
the service is considered as joint, and all the ships are 
entitled to share in all captures, although all the ships have 
not joined in the chase, and the capture has been made 
after the chase, at a great distance from the blockaded 
port, f But if a part of the fleet be detached on a separate 
service, or if the capture be not within the purposes for 
which they were associated, then the rest of the fleet not 
actually or constructively assisting in the capture, are not 
entitled to share. $ And this rule applied to all detach- 
ments for some distinct and separate purpose, which, though 
possibly connected with the main service, carries the de- 
tached ships out of scene of the common operations for the 
time. § But if they are only sent to look out, and they 
preserve their connection with the fleet, and maintain their 
dependence upon it, and keep within signal distance, this is 
not a detached service. It is more like stretching one of 
the arms of the fleet, without dissolving in any manner 
the connection between them and the main body. || In 
respect to transports, mere association in service is not 
sufficient to entitle them to share as constructive joint 

* "The Foreigheid," 8 Rob. 811.; S. C. Edw. 124. 

f "The Guillaume Tell," Edw. 6.; u The ForsigheidV' Bdw. 124. 
- t "The Fondgheid, 1 8 Rob. 3U.; "The Nordstern," cited in "The 
Foreigheid," Edw. '124. 126, 127.; S. C. 1 Acton, 128.; M The Idsad of 
Trinidad," 5 Rob. 92.; « The Stella del Norte," 5 Rob. 849. 

$ « The Foreigheid," 8 Rob. 811. 

I Ibid. 
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captors ; but for this purpose they must actually acquire 
a military character, and must be employed in military 
operations, and there must be an animus capiendi, while so 
employed.* It is not sufficient that the enemy may have 
been intimidated by their presence. Mere intimidation 
may be produced without any co-operation having been 
given or intended. If a frigate were going to attack an 
enemy's vessel, and four or five large merchant ships, un- 
conscious of the transaction, should appear in sight, they 
might be objects of terror to the enemy, but no one would 
say that such terror would entitle them to share. Though 
the fact of terror were ever so strongly proved, there would 
not be that co-operation which the law requires to entitle 
non-commissioned vessels to be considered as joint captors. 
But if non-commissioned ships chase, ammo capiendi, they 
are entitled to share if the capture be made by their con- 
tributions in this service. f 

As to conjunct operation by land and naval forces, how 
far the former are permitted to share in prizes made by the 
latter, where no express provision is made by statute, 
depends upon the circumstances of the case. A mere 
general co-operation in the same general objects would not 
be sufficient.): But an actual co-operation in the particular 
is clearly sufficient. § 

If the fleet of an ally and our own fleet serve together 
under our commander, who detaches the squadron of the 
ally, the latter is not entitled to , share in captures subse- 



♦ " The Cape of Good Hope," 2 Rob. 274. 

f "The Twee Gesnster," and "Le franc," cited % Bob. 284, 285., 
notes («) (6). 
f "The Stella del Norte," 6 Bob. 349. 
( Ibid.) " The Dordrecht/ 2 Bob. 66. 
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quently made. But if an ally actually co-operates in 
effecting a capture, he is entitled to share as a joint captor ; 
but the question whether he is a joint captor or not, is a 
question of which Courts of Common Law have no juris- 
diction, and which belongs exclusively to the Admiralty.* 

As to the manner in which claims of joint capture are 
to be asserted. It has been already stated that it is usual 
not to file such claims before a decree of condemnation ; 
but if they are not filed before a decree ascertaining who 
are the captors, and who are entitled to share, and especi- 
ally after a distribution decreed, it is too late to assert the 
right, f But if the sentence below be suspended by an 
appeal, it seems that a joint claim may be interposed upon 
the appeal. J It is, however, best to interpose such claims 
at an earlier stage of the proceedings and before any decree 
of condemnation is passed in any Court. 

A question of joint capture is never permitted to be set- 
tled by affidavits. It must be brought forward by a regular 
allegation, containing a statement of the facts ; and if the 
allegation contain such facts, as, if proved, may entitle the 
parties to share, the Court direct it to be admitted and 
filed ; and thereupon the actual captors are entitled to file 
a counter-allegation ; and the cause is then regularly to be 
sustained by proofs to be taken and established as in other 
causes, that is to say, by documentary proofs, and the 
depositions of competent witnesses. § If, indeed, upon 



* Duckworth v. Tucker, 2 Taunt. 7. 

t See " The Stella del Norte," 5 Rob. 349. ; Duckworth v. Tucker, 2 Taunt. 
7.; Home v. Camden, 2 H. Bl. 533. 

X Home v. Camden, 2 H. BL 583. ? M The Nostra Signora de los Dolores," 
1 Acton, 262. ; u The Sociiti" 9 Cranch, 209. 

f "The Urania," 5 Rob. 148. ; " La Virginia," 5 Rob. 124. 
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this statement made in the original allegation, the claim 
cannot in point of law be sustained, the Court will not 
inquire into the facts, but reject the application in limine. 
The case, however, must be very clear where this course is 
adopted. When the claim of joint capture is admitted to 
proof, the onus probandi lies on the asserted joint captor, f 
The single evidence of witnesses on board of the claiming 
ship, though they release their right, is never deemed 
sufficient to establish the fact of joint capture. It mu6t be 
corroborated by evidence aliunde, or it will be rejected.^ 
If, at the moment of capture, the capturing ship admits 
the fact of joint capture, it is conclusive, unless there be 
some circumstance invalidating the admission. § And if 
the asserted joint captors expressly renounce all claim to 
the prize at the time of capture, their claim is entirely 
waived, though, from subsequent circumstances, they may 
be disposed to assert it. jl 

In case of joint captures by public ships, the rule as to 
the proportion in which they are to share, is established 
generally by statute. This is fixed in the United States 
by the Act of the 22nd April, 1800, ch. 33., which pro- 
vides that the capturing ships shall share " according to the 
number of men and guns on board each ship in sight." In 
respect to privateers, no statute regulation exists; and 
by the general rule of the prize law, they are to share 
in proportion to their relative strength.1T This relative 

♦ "The Waaksamheid," 3 Rob. 1. 

t " The Union," 1 Dodson, 346.; " The John," 1 Dodson, 363. 
i "The Fadrelandet," 5 Rob. 120.; 4 -La Flore," 5 Rob. 268.; "The 
John," 1 Dodson, 363. 

§ "The San Jose," 6 Rob. 244. 

|| " The William and Mary," 4 Rob. 381. 

Y Bynk. Q. J. Pub. lib. 1. ch. IS.; Du Ponceau' $ ea\ p. 164. 
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strength is by the law of Great Britain and the United 
States, ascertained by the number of men on board of 
such ship assisting in the capture.* Such, too, is the rule 
where an ally co-operates in the capture, t And the same 
rule seems applicable to the case of a joint capture by a 
public ship and a private ship of war ; and this whether 
the latter be commissioned or not4 



Upon the hearing of the proofs, if the case does not 
require or admit farther proof, the Court proceeds to pro- 
nounce a sentence of acquittal or condemnation, as the 
justice of the case requires. And it may proceed to make 
a decree as well after as before the death of the parties ; 
for in proceedings in rem the suit does not abate by the 
death or absence of all or any of the parties named in 
the proceedings. § It may be proper in many cases, where 
all the parties on either side are dead, not to proceed to 
make a decree in rem without serving a monition upon the 
representatives of the deceased party to appear and pursue 
or defend his rights. And where the decree is in per- 
sonam the Court will generally require that the represent- 
ative should be duly cited to appear to protect his in- 
terests, so far as they may be affected by the decree. || It 
is, indeed, the duty of the Court to take notice of all 
interests that result from evidence before it, and not to 
suffer any persons to be precluded from their just demands 

* Roberts ». Hartley, Dong. 311.; "The Dispatch? 2 GaUis 9 1. 
f Duckworth v. Tucker, 2 Taunt. 7. 

X " The Twee Gesuster," 2 Rob. 284.; "Le Franc," 2 Rob. 285. 
§ Penhalhw v. Doane, 3 DaJL 54. 86. 117.; " The Falcon," 6 Rob. 194. 
199. 
U Vide "The Nostra Signontde lot Dolores,'' I Dodeon, 29a 
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from want of notice of any facts that appear in the course 
of the proceedings. * And where the parties are not 
formally before the Court, it acts as a general guardian of 
all interests which are brought to its notice.f Indeed, in 
the common cases of condemnations, the enemy proprietor 
is necessarily absent by operation of law ; and yet the sen- 
tence is completely valid, as well against him as against the 
whole world.} To give validity, therefore, to decrees in 
rem it is not necessary that the adverse parties should be 
before the Court.§ 

When a sentence is pronounced, either of acquittal or 
condemnation, it is, in general, by an interlocutory decree. 
An interlocutory decree is proper in all cases, where any 
thing farther remains to be done by the Court, as in 
ascertaining damages in cases of illegal capture, or in 
deciding who are captors, after deciding that the property 
is to be condemned. The right to decide who are captors 
entitled to distribution, belongs exclusively to the Prize 
Court, and its adjudication cannot be examined by a Court 
of Common Law.|| And no title vests in the captors until 
a final adjudication of the Prize Court.1T In England the 
usual practice is to acquit or condemn by interlocutory 
decree in all cases.** And a definitive sentence is reserved 
until all other questions and interests are disposed of. ft 
In the United States it is more common to reserve a 
decree until a final decision of all the questions before the 
Court ; but there can be no doubt of the propriety of an 

* " The Maria Franchise," 6 Rob. 282. f **>&- 

t " The Falcon," 6 Rob. 194. 199. § Ibid. 

|| " Home v. Camden, 2 H. 533., 4 T. R. Rep. 382.*, Duckworth v. Tucker, 
2 Taunt. 7. 
IT Ibid. *• Marriott's Form, 194. 196. 

ff Ibid. 198. 203* 
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adherence to the English practice, where the circumstance* 
of the case require a suspension of a final sentence, al- 
though the propriety of an acquittal or condemnation is 
perfectly clear; and in case of an acquittal or condemna- 
tion by interlocutory decree there can be no question that 
an appeal immediately lies to the proper appellate Court 
by the parties affected by that degree; for as to them 
it is an interlocutory having the effect of a final decree. 

In respect to cases of acquittal. This may be either 
with or without damages and costs, or upon the terms of 
paying costs and expenses. In either case where the 
damages or expenses are uncertain, and to be ascertained, 
the Court itself may proceed directly to assess them.* 
But the usual practice is, to refer it to commissioners to 
hear the parties, examine their statements and accounts, 
and to report to the Court in detail, such allowance as 
they think equitable or legally due to the parties. Ac- 
companying the report, the reasons of the commissioners 
for the allowance or disallowance of any particular item 
are usually given, and the report, when returned to the 
Court, is heard upon exceptions by the parties substan- 
tially though not formally, as in a suit in Chancery ; for 
the Prize Courts almost always proceed as in summary 
suits and not as in plenary suits, in the Civil Law. 

When restitution is decreed, if the property remains 
specifically in the custody of the Court, the warrant issues 
for the delivery to the claimant ; and in such case, unless 
it is otherwise ordered by the Court, the expenses of the 
delivery are to be borne by the captors, t If the proceeds 
of the property are in Court, an order for delivery is usually 
made by the Court ; and after a decree of restitution, the 
• "The Liveh,;' l QaOU, 315. f M The Bendsberg," 6 Bob. 142. 
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captors have no right to arrest the proceeds in the registry 
of the Court by a caveat; that can only be done by an 
application to the Court itself.* If the proceeds are in 
the hands of the captors or their agents, a monition, and, if 
necessary, an attachment, issues to them to bring in the 
proceeds. But where the captors have not conducted 
themselves unfairly, on restitution decreed, they will not 
be held answerable for more than the proceeds, although 
the sale made was less than the original value of the 
property.f The property, upon a decree of restitution, 
may be delivered to the master as agent of the shipper ; 
for in such case the master is the agent of the shipper, 
and is answerable to him.J 

But in such a case, neither the master nor any other 
prize agent can claim the property against his principal, 
unless so far as to cover his expenses, and the Court will 
thus far protect his rights ; but when his expenses and his 
liens on the property are discharged, the Court will de- 
liver it directly to the principal upon his own application^ 
After a decree for restitution of partnership property to a 
foreign house in solidum, the Court will not sever the pro- 
perty merely because one partner is a bankrupt here : but 
if the assignees had put in a claim for this purpose before 
a decree, it would be otherwise. || 

Where damages are decreed, the decree is either against 
the parties by name, or by a description of their relation 
to the ship. Where a decree is against the owners of a 
privateer generally, a monition issues against them per- 

• " The Fortuna," 4 Rob. 278. 

f " The Two Susannahs," 2 Rob. 152. 

t Sir W. Scott and Sir J. Nicholl's letter to Mr. Jajr, anti, p. 1. 

§ " The Franklin," 4 Rob. 404. ; " The St Lawrence," 2 GaUis, 19. 

II '"'The Jdferson," 1 Rob. 325. 
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eonally to pay the damages assessed; and it may also 
issue against the sureties to the bond given on taking out 
the commission. In a Court of the Law of Nations, a 
person may be considered as a part-owner, though his 
name has not been inserted in the bill of sale or ship's 
register ; and the representative of a person so deemed a 
part-owner is responsible for costs and damages decreed 
against the owners generally, though the party of whom 
he is the representative was not the actual wrongdoer.* 
And, as has been already stated, a part-owner is not 
exempted from being a party to a suit for the proceeds, 
by having a release from the claimant for his share.f 

In respect to cases of condemnation. Where an inter- 
locutory decree of condemnation passes in favour of a 
privateer, it seems to be usual in England to deliver that 
decree, with a proper commission, to the master of the 
privateer, to make sale of the prize, and to return an 
account into Court. J But in the United States, all sales 
of prizes, before as well as after condemnation, are 
made by the marshal ; and in respect to sales after con- 
demnation, this practice is farther enforced by the statute 
of January 27 th, 1813, chap. 155., new ed. ch. 478. 
* It has been already stated that no right vests in the 
captors until after a final sentence of condemnation, and 
that the right to decide who are the captors entitled to 
distribution belongs exclusively to the Prize Court, and 
cannot be entertained in a Court of Common Law.§ 
When the case is pronounced to be a case of condemna- 

* " The Nostra Signora de los Dolores," 1 DodBon, 290. 

f "The Karasan," 5 Rob. 291. 

t Semble, " The Venus," 6 Rob. 235. 
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tion, the next question, therefore, is, to whom it is to be 
condemned. This generally depends upon the question, 
whether the capturing ship be a commissioned or non- 
commissioned ship ; and, if the former, whether a public 
or private armed vessel: and in each of these cases, 
questions as to the rights of asserted joint captors may 
also arise before the Court Captures or seizures may 
also take place in port, or be made on land by conjunct 
land and naval forces ; and in these cases questions may 
arise as to the right of the army and navy to share in the 
prizes or booty. 

It is an elementary principle of Prize Law, that all 
rights of prize belonging originally to the government*, 
and the beneficial interests derived to others, can proceed 
only from the grant of the government; and therefore 
all captures, wherever made, enure to the use of the 
Government, unless they have been granted away.f In 
cases of public armed ships duly commissioned for the 
capture, the condemnation is always to the government, 
but the proceeds are to be distributed J according to the 
Act of the 23rd April, 1800, ck. 33., ss. 5 & 6. In cases 
of privateers duly commissioned for the capture, condem- 
nation is, by the§ Prize Act of the 26th June, 1812, 
chap. 107., to the owners, officers, and crew of the pri- 
vateer, and the proceeds are to be distributed according to 
the regulations of the same statute. But captors, even 
though duly commissioned, may forfeit their rights of 
prize by misconduct, and this independent of any statutable 

* " The Melomane," 4 Rob. 41. 

t "The Elsebc," 5 Rob. 173. ; Sterling v. Vaughan, 11 East, 619.; "The 
Maria Fran$oise," 6 Rob. 282.; " The Joseph," I Gallia, 545. 
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provision by the old established law of the Admiralty.* 
And an obstinate neglect or refusal to comply with the 
instructions of the Government, or the regulations of the 
Prize Act, have been held sufficient to authorise an inflic- 
tion of the forfeiture; and, in such case, the prize is con- 
demned to the Government, f So the unlawful rescue of 
the prize by the captors from the custody of the Court. J 
And where the claimant has not affected his' property with 
a hostile character, as by a trade with the enemy, &c, 
but has been engaged in some other traffic, contravening 
the municipal law of his own country, so that he cannot 
entitle himself to a restitution of the property, it will be 
condemned to the Government, and not to the captors.§ 

In cases of non-commissioned ships, and ships commis- 
sioned against one enemy, having no commission against 
another whose property is captured, the captors are not 
entitled to any share in the prize, and the property is to be 
condemned to the Government, or to its special grantee, if 
any such exist. Bynkershoek, indeed, contends, that if 
a non-commissioned ship is attacked, and captures the 
assailant in her own defence, the officers and crew are 
solely entitled to the prize ; and this doctrine seems also to 
be supported by Grotius. || However, the general Prize Law 
of France, Great Britain, and the United States is as has 



* " La Heine des Anges," Stewart, 9. ; " The Cossack," Stewart, 513. 517.; 
"The Herkimer," Stewart, 128. ; S. C. 2 Halts Am. Law Journal, 133. ; 
"The Clarissa," cited in Stewart, 144., and 2 Halts Am. Law Journal, 145. 

f " The Bothnea and Janstoff? 2 Gattis, 78. 92. 

J "The Cossack," Stewart, 513. 

§ "The Walsingham Packet," 2 Rob. 77.; "The Etrusco," 4 Rob. 262. 
note (a) ; " The Venus," 8 Cranch, 277. 287. 

|| Bynh. Q. J. Pub. lib. 1., ch. 20. ; Du Ponceau's ed. 155 to 161. ; Grotius 
de J. B. et P. lib. 3. ch. 6. s. 10. 
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been above stated.* If at the time of a capture by a 
letter of marque, the master of the capturing vessel be not 
on board, the capture is considered as made without a 
commission, and it enures to the Government, or its spe- 
cial grantee f; and if a capture be made by a cutter 
fitted out by a captain of a man-of-war as a tender, and 
manned from his ship, but without any authority or com- 
mission, it is deemed to be made by a non-commissioned 
vessel, and the capture will not enure to the benefit of the 
man-of-war. It would be otherwise if the tender were 
attached to the ship by public authority, for then the 
ship would share.f And if persons in the navy land from 
their ships and man a fort, and thereby compel a ship 
to strike as prize, it is considered as a capture made at sea 
by a force upon land, which is a non-commissioned cap- 
ture^ But it would be otherwise if the place on shore 
were a resort for naval purposes by persons in the navy 
only, for then it may be deemed a stationary tender, 
rather attached to, and dependent upon, the vessels, than 
having the vessels attached to and dependent upon it. If 
a foreign cartel ship be engaged in trade, it is contrary to 
the duties of the ship, and the goods will be condemned 
to the Government || ; and the cartel ship also, if belong- 
ing to our own citizens, will, if the trading has been very 
gross, be condemned also.1T 

* Du Ponceau's Bynk. p. 162., note (d) ; 1 Vdlin sur VOrd. torn. 1. 
p. 79.;. "The Haase," 1 Rob. 286.; "The Rebeccah," 1 Rob. 227.; "The 
Amor Parcntum," 1 Rob. 303.; "The Twee Gessuster," 2 Rob. 284. 
note (o) ; " The Melomane," 5 Rob. 41. ; " The Joseph," 1 GaUis, 545. 

t M The Charlotte," 5 Rob. 280. 

\ " The Melomane," 5 Rob. 41. ; "The Charlotte," 5 Rob. 280 ; Cap- 
ture of Curacoa, 1 Dod. 220., note (a); " The Dos Hermanos," 2 Wheat. 76* 

§ "The Rebeccah," 1 Rob. 227. 

|| "LaRosine,"2Rob.372. 

t " The Venus," 4 Rob. 355. 

1 3 
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In England, by very ancient .grants from the Crown, 
the Lord High Admiral has the benefit of all captures 
made at sea by non-commissioned vessels ; and also of all 
captures, by whomsoever made, of all ships and goods 
coming, or already come, into ports, creeks, or roads of 
England and Ireland, by stress of weather or other acci- 
dent, or by mistake of port, or by ignorance, not knowing 
of the war, and also of all derelicts. But the Crown has 
still reserved to itself all such ships and goods as shall be 
seized in port before any declaration of war or reprisals ; 
and also all such as shall voluntarily come in, upon revolt 
from the enemy, and as shall be driven or forced into port 
by the King's men-of-war.* The office of the Lord High 
Admiral has for more than a century past been put in 
commission ; but as the office is still considered to have a 
le^ral existence, though now residing in the person of the 
King, the rights and perquisites of that office are still dis- 
tinguished as they were anciently, and are ascertained by 
an observance of the ancient rules, with the same exact- 
ness as if the proceeds were carried in the ancient and 
distinct course, f Hence arises the well-known distinc- 
tion of condemnation to the King jure corona, and the 
King, in his office of Admiralty, as droits of Admiralty : 
the former applying in all cases where the Crown is still 
entitled to the prize property, in virtue of its sovereignty 
and inherent prerogatives; the latter applying to all 
cases where the same belongs to the office of Lord High 
Admiral. 



* "The JEfcebeccah," 1 Rob. 227. and 230., note (a); « The Gertruyda," 
2 Rob. 211. ; " The Melomane," 5 Rob. 22. ; " The Maria Fran§oise," 6 Rob. 
282.; " The Joseph," 1 Gallis, 545. 

f " The Gertruyda," 2 Rob. 211.; "The Maria Fran^oise," 6 Rob. 282. 
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- In the United States, strictly speaking, there are no 
droits of Admiralty; for all prizes to which no persons 
can entitle themselves by a public or private commission 
of war, are condemnable to the Government itself in its 
sovereign capacity.* But the phrase Droits of Admi- 
ralty is often used in legal adjudications in the United 
States, as equivalent to condemnations to the United 
States, in virtue of their general sovereignty and preroga- 
tive, as enforced in the Courts of Admiralty. 

But although non-commissioned persons cannot, by 
making a capture, entitle themselves to the benefits of 
prize, yet where their conduct has been fair in all cases of 
condemnations as droits of Admiralty, the Prize Court 
will, in its discretion, award them a recompence ; and even 
in some cases will award them the whole value of the 
prize, where there has been great personal gallantry and 
merit.f It is not necessary to enumerate at large the 
various cases in which property is deemed a droit of Ad- 
miralty, or a prize to the Government jure corona. The 
preceding authorities will be found to contain almost all 
the learning on the subject. 



It being ascertained who are the captors, and that they 
are duly commissioned, the next subject is the distribution 
of the prize proceeds ; and this is regularly to be done by 
the Prize Court having possession of the cause. $ Regu- 
larly there should be a decree of distribution ; and neither 

* « The Joseph," 1 GaUis, 545. 

t " The Haase," 1 Rob. 286.; " The Amor Parentum," 1 Rob. 303. 
t " The St Lawrence," 2 Gallis, 19. 

i 4 
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any officer of the Court, nor any prize agent, having prize 
proceeds in his hands, can be 6afe in distributing them 
without a decree to this effect.* And the Prize Court 
have a most unquestionable and exclusive jurisdiction to 
decree a distribution, either upon its own motion, or upon 
the application of the parties interested.f Nor can any 
one claim a share in a prize whose claim has not been 
admitted and supported in the Prize Court.J In respect 
to public ships, the distribution is to be made according to 
the Act of Congress of April 23rd, 1800, ch. 33. ss. 5. 8f 
6. Besides the officers and crew of the capturing ship, 
the commander of the fleet or squadron is entitled to one- 
twentieth, which is called the flag-twentieth. Iri Eng- 
land, the commander of the fleet or squadron is entitled to 
a flag-eighth. Many cases have arisen in England as to 
the circumstances under which the commander is or is not 
entitled to share. These cases are collected in a recent 
decision in our own Courts, to which the reader is re- 
ferred^ And to the authorities there collected may be 
added the following. || Upon the construction of our own 
Act, it has been held, that the commander of a squadron, 
to whose command a ship of war is attached, and under 
whose orders she sails, is entitled to the flag-twentieth of 

* Kean v. " The Brig Gloucester," 2 DaJL 36.; Penhallow v. Doane, 
SDatt. 54.; "The Herkimer," Stewart, 128.: S. C. 2 HaWs Am. Law 
Journ. 133. 

t Kean v. ♦« The Brig Gloucester," 2 DaU. 36.; Bingham v. Cabot, 3 Datt. 
19. ; Home v. Camden, 1 H. Bl. 476. 524. ; S. C. 2 H. Bl. 633. ; 4 T. Rep. 
382.; Duckworth ». Tucker, 2 Taunt. 7. 

% Duckworth t>. Tucker, 2 Taunt. 9. 

§ Decatur v. Chew, 1 GaUis, 606. 

|| "The Diomede," 1 Acton, 69. 239. ; Gardiner v. Lyne, 13 East, 574. ; 
Drury v. Gardiner, 2 Maule & Selwyn, 150. ; Duncan v. Mitchell, 4 Maule 
& Selwyn, 105. 



121 

all prizes made by such ship, although the other part of 
such squadron may never have sailed on the cruise, in 
consequence of a blockade by a superior force ; and that to 
deprive such a commander of his flag-twentieth on account 
of his having left his station under the Act, it is indis- 
pensable that some local limits should have been assigned to 
him. * And it seems that a person acting by regular au- 
thority, as commander of a ship pro tempore, though not 
commissioned as such, is entitled to the commander's share 
of all prizes taken, t And the captain of a ship, actually 
on board at the time of a capture, is entitled to prize money, 
though under arrest at the time, and though another 
officer had been sent on board to command the ship. J 
But to entitle a person to share as an officer of the ship 
under the Prize Act, he should not only be on board, but 
also an officer of, and attached to, the ship, and not a 
mere passenger. § But soldiers who are on board a public 
ship are, under the English Prize Act, entitled to share, 
although they are invalided, and returning home in the 
capturing ship. || And even passengers, under the ex- 
pression in our Prize Act, as well as the English Prize 
Act, are entitled to share in the lowest class of distribu- 
tion, as " persons doing duty on board." f 

Besides the prize proceeds, by the Act of April 23rd, 
1800, ck. 33. s. 7., a bounty is given of twenty dollars for 
each person on board any ship of an enemy at the com- 

» Decatur v. Chew, 1 Gallis, 506. 
t Pill t\ Taylor, 11 East, 414. 
} Lumley v. Sutton, 8T.R 224. 

§ "The Nostra Signoradel Carmen," 6 Rob. 302.: see Wemys v. Linzee, 
Dong. 324.; Lumley v. Sutton, 8 T. R. 224. 
|| "The Alert," 1 Dodeon, 236. 
^ Ibid. Wemys v. Linzee, Doug. 324. 
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mencement of an action, which shall be sunk or destroyed 
by any ship of the United States of equal or inferior force, 
to be divided among the officers and crew as prize money. 
No legal adjudications have as yet taken place on this 
clause of the Act. But under the British Act giving this 
bounty, or head-money f , as it is called, it has been decided 
that head-money is not due when the captured ship was 
not a duly commissioned ship of war*, that constructive 
joint captors are not entitled to head-money f, that it is 
not due for British prisoners on board of the captured 
ships J ; but it is due for all the crew on board at the time 
of the attack, although some afterwards escape. § Head* 
money is also due whether the surrender has been pro- 
duced by actual combat or not ; but it is never granted 
unless the act of capture or of destruction is consum- 
mated. || The military character of an hostile vessel is not 
so lost by capture and recapture as to extinguish the right 
to head money. H 

In respect to privateers, the American Prize Act of June 
26. 1812, cA. 107. s. 4., gives the whole proceeds, after con- 
demnation, and deducting duties and other public charges, 
to the captors, according to any written agreement, among 
them ; and if there be no written agreement, then one 
moiety to the owners, and the other moiety to the crew, 
to be distributed as nearly as may be among the officers 
and crew, as in cases of public ships. A mariner who has 



• Several Dutch Schuyts, 6 Rob. 48. 

t " L'Alerte," 6 Rob. 238. 

% "The San Joseph/' 6 Rob. 331. 

§ " The Babilion," Edw. 39. 

|| "La Clorinde," 1 Doc'son, 436.; "L'Elise," 1 Dodson,442. 

f " The Matilda," 1 Dodson, 367. 
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engaged for the cruise, but is by sickness and other in- 
evitable casualty prevented from doing duty on the cruise, 
is entitled to share ; but it would be otherwise if the dis- 
ability occurred during the cruise.* And if one of the 
crew be illegally turned on shore during the cruise, he 
is entitled to share in all the prizes made during the 
cruise, f And the persons of the crew who are put on 
board of prizes are entitled to share in all subsequent 
prizes made by the privateer ; and so in the converse case, 
the privateer will share in the prizes made by any prize 
vessel after capture.^ Agreements between the owners and 
officers of two privateers to share in all prizes are valid ; 
but the masters and officers have no authority to make 
such an agreement without the consent of the owners.§ 



When a distribution has been decreed, it often becomes 
necessary, in order to perfect the decree of the Court, 
where the proceeds are in the hands of prize agents, or 
of officers of the Court, to institute a suit to compel the 
proper parties to come in and account for the proceeds, 
and make due distribution. And for this purpose a suit 
may be maintained in the Prize Court by any party in- 
terested, or by any representative of the party, or by any 
assignee duly entitled. || Where the cause is in possession 
of an appellate Court, the application may be made there, 
by a supplementary intervention or petition ; or it may be 

* Ex parte Giddings, 2 Gallis, 56. 
f Kean v. " The Brig Gloucester," 2 Dall 36. 

i "The Frederick and Marj Ann," 6 Rob. 213.; " The Brutus," 2 Gallis, 
526. 
§ Bynk. Q. J. Pub. lib. 1., ch, 18.; Du Ponceau's ed. pp. 139. 141. 
|| " The St. Lawrence; 1 2 Gallis, 19. ; " The Brutus," ibid. 526. 
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made by a direct original suit in personam brought in the 
district Court.* And it is a general principle, that the 
power of the Prize Court subsists, after a general adjudi- 
cation, to compel captors, and other persons having pro-* 
ceeds of prize in their hands, to bring the same into Court, 
until all claims respecting the prize are definitely settled. 
And the remedy is not confined to the stipulation taken 
the in cause ; but the prize proceeds will be followed, in 
whose hands soever they may be, unless they have been 
purchased bond fide and without notice of the claim, f 
This subject indeed has been already treated of in an 
early part of the present note, when we were considering 
the subject of prize jurisdiction; and to that part the 
reader is respectfully referred for further information. A 
few additional particulars respecting prize agents, &c. 
may, however, not be without use. 

It is no discharge of a prize agent that he has paid 
over to his principal the prize proceeds, after full notice of 
a libel pending for restitution of the property ; nor to a 
marshal, that he has distributed prize proceeds pending an 
appeal, or where an appeal is wrongfully denied. § But 
an agent is only liable for the prize proceeds which have 
come to his own hands, and not for the proceeds which 
have come to the hands of his co-agents. || 

* Ibid. ; Home v. Camden, 1 H. Bl. 374. 524. ; S. C. 2 BL Bl 5. 33. ; Willis 
v. Commissioners, &c, 4 T. R j S. C. 5 East, 22. ; " The Noysomhed," 7 Ves. 
593.; Smart w. Wolff, 3 T.R 323.; Bingham v. Cabot, 3 DaU. 19. ; Kean 
v. " Brig Gloucester," 2 DaU. 36.; " The Pomona," 1 Dodson, 25. ; " The 
Herkimer," Stewart, 128.; S. C. 2 Haffs Am. Law Journ. 133. 

t Per Buller, J., 3 T. R 323.; per Grose, J., 5 Bast, 22.; " The Pomona," 
1 Dodson, 25. 

J HiUv. Ross, 3 DaU. 331. 

§ Penhallow v. Doane, 3 DaU. 54. 

|| Ibid. 
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Where the Prize Court has decreed distribution and 
allotted the shares, and required the prize agent to make 
payment of the proceeds accordingly, if he refuses to pay 
the order, the Court may proceed in personam*; and in 
such case it will decree interest to be paid by the agent. 
And, in general, the Prize Court may compel prize agents, 
or others having prize proceeds in their hands, to pay 
interest on the proceeds, where a proper case is laid before 
it; for such proceeding is a mere incident to the prize 
jurisdiction.f And it is no objection that there has been a 
previous decree for interest against the captors personally 4 
Interest is not usually allowed against a prize agent, 
unless it has been actually made by him, or there has 
been an unjustifiable delay in payment. But it seems 
that a prize agent has no right to detain property con- 
demned, and in his hands for distribution, to answer de- 
mands arising, or which may arise, against the ship for 
other unjustifiable captures.§ And interest is not usually 
allowed against a commissioner for appraisement and sale, 
or a marshal after sale, unless in cases of fraudulent de- 
tainer or gross delay. || 



This note must now be brought to a conclusion, al- 
though some of the topics discussed are far from being 

* Per Lord Loughborough, Home v. Camden, 1 H. BL 474. 524. 

f " The Louis," 5 Bob. 146.; Willis v. Commissioners, &c, 5 East, 22. ; 
44 The Pomona," 1 Dodson, 95. 

f " The Poily," 5 Rob. 147. note ; Willis v. Commissioners, &c„ 5 East, 22. 

§ " The Printz Henrick yon Preussen," 6 Rob. 95. 

I "The Exeter," 1 Rob. 173.; "The Princessa," 2 Rob. 81.; Willis *. 
Commissioners, &c., 5 East, 22. 
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exhausted. To some, perhaps, an apology may be neces- 
sary for the length to which it has already extended. 
When, however, it is considered that no treatise exists in 
print, containing even a summary view of Prize Practice, 
any, attempt, however humble, to collect and arrange 
what is little methodised, and so little known, may be en- 
titled to indulgence, or, at least escape the severity of 
criticism. 



APPENDIX. 



ORDER IN COUNCIL LAYING EMBARGO ON RUSSIAN 
SHIPS. 

At the Court at the Queen's Palace, the 9th of December, 
1807, present, the King's most excellent Majesty in Council. 
It is this day ordered by his Majesty, by and with the advice of 
his Privy Council, that no ships or vessels belonging to any of 
his Majesty's subjects be permitted to enter and clear out for any 
of the ports within the dominion of the Emperor of Russia until 
further order: and his Majesty is further pleased to order, that 
a general embargo, or stop, be made of all ships and vessels what* 
soever belonging to the subjects of the Emperor of Russia now 
within, or which shall hereafter come into, any of the ports, har- 
bours, or roads, within any part of his Majesty's dominions, to- 
gether with all persons and effects on board all such ships and 
Vessels ; and that the Commanders of his Majesty's ships of war 
and privateers do detain and bring into port all ships and vessels 
belonging to the subjects of the Emperor of Russia, or bearing 
the flag of the Emperor of Russia ; but that the utmost care be 
taken for the preservation of all and every part of the cargoes 
on board any of the said ships or vessels, so that no damage or 
embezzlement whatever be sustained ; and the commanders of 
his Majesty's ships of war and privateers are hereby instructed 
to detain and bring into port every such ship and vessel accord- 
ingly : and the Right Honorable the Lords Commissioners of 
the Admiralty, and the Lord Warden of the Cinque Ports, are 
to give the necessary directions herein, as to them may respect- 
ively appertain. 

W. Fawkener. 
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II. 

PROCLAMATION PROHIBITING THE EXPORTATION 
OF WARLIKE STORES, &c. 

BY THE QUEEN. A PROCLAMATION.* 

Victoria R.— Whereas by the Customs Consolidation Act, 
1853, section 150, certain goods may, by Proclamation or Order 
of her Majesty in Council, be prohibited either to be exported 
or carried coastwise ; and whereas, we, by and with the advice 
of our Privy Council, deem it expedient and necessary to pro- 
hibit the goods hereinafter mentioned either to be exported or 
carried coastwise; we, by and with the advice aforesaid, do 
hereby order and direct, that from and after the date hereof, all 
arms, ammunition, and gunpowder, military and naval stores, 
and the following articles, being articles which we have judged 
capable of being converted into, or made useful in increasing 
the quantity of, military or naval stores — that is to say: marine 
engines, screw propellers, paddle-wheels, cylinders, cranks, shafts, 
boilers, tubes for boilers, boiler plates, fire bars, and every ar- 
ticle, and any other component part of an engine or boiler, or 
any article whatsoever which is, can, or may become, applicable 
for the manufacture of marine machinery, shall be, and the same 
are, hereby prohibited either to be exported from the United 
Kingdom, or carried coastwise. 

Given at our Court, at Buckingham Palace, this 18th day of 
February, in the year of our Lord 1854, and in the seven- 
teenth year of our reign. 

God save the Queen. 

* By the 16 & 17 Vict. c. 107. § 150. it is enacted, that the following 
goods may, by proclamation or order in Council, be prohibited either to be ex- 
ported or carried coastwise : arms, ammunition, and gunpowder, military and 
naval stores, and any articles which her Majesty shall judge capable of being 
converted and made into or made useful in increasing the quantity of military 
or naval stores, provisions, or any sort of victual which may be used as food 
by man ; and if any so prohibited shall be exported from the United King- 
dom or carried coastwise, or be water-borne to be so exported or carried, 
they shall be forfeited. 
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r, .7 ~i ** Treasury Chambers, Feb. 2 1 . 

" Gentlemen, — I am directed by the Lords Commissioners of 
her Majesty's Treasury to enclose herewith, for your information 
and guidance, a copy of a proclamation of the Queen in Council, 
by which, under the provisions of the 150th section of the Cus- 
toms Consolidation Act of 1853, the exportation of fire-arms and 
warlike stores is prohibited, either abroad or coastwise, or to be 
water-borne for the purpose of being so exported. 

" My Lords desire me to inform you that this proclamation 
has been issued, and the provision of the law referred to put in 
operation, from its having become known to the Government that 
extensive shipments of warlike stores were in the course of being 
shipped to Russian ports, and that other shipments were contem- 
plated of a like kind. 

" I am, however, to state, that while my Lords are determined 
to take every means in their power to prevent such shipments, 
being made, either directly or indirectly, to countries where they 
are likely to be used either against her Majesty's forces or those 
of her Majesty's allies, they are nevertheless extremely anxious 
that the necessary restrictions to which they are obliged to resort 
should as little as possible interfere with the large and important 
trade connected with the manufacture of such goods, when of a 
legitimate kind. 

" My Lords are therefore pleased to desire that, in promul- 
gating the said proclamation to the various ports of the United 
Kingdom, you will instruct the chief officers of every port that, 
while my Lords are desirous that their strict attention shall be 
given to all cases of shipment of such goods as are included in 
the proclamation, in order to prevent the nefarious traffic which 
it is their Lordships' earnest wish to stop, yet that in all cases 
where satisfactory proof is given that such goods are really des- 
tined to other markets and ports than those of Russia, by the 
production of correspondence or otherwise, taking into consi- 
deration the character of the persons and the nature of their usual 
trade, they will allow such goods, and the vessels containing 
them, to be cleared in the usual way ; and that, especially with 
regard to such goods as it is proposed to carry coastwise in a 

K 
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regular and established trade, every facility shall be afforded 
consistent with the object in view. And, in order that this part 
of the trade may be put upon as safe and uniform a footing as the 
circumstances will admit, my Lords desire that every such ship 
carrying such goods coastwise, shall be furnished with a special 
transire at the port of shipment, setting forth the quantity and 
nature of such goods, which shall be delivered to the collector 
of the port of destination, on the arrival of the ship, and who 
shall certify to the officers of the port of shipment the due 
arrival and discharge of such goods. 

"I am, in conclusion, to add, that it is with regret that my 
Lords feel it to be their duty to impose any restriction whatever 
upon trade, but they are confident that all respectable traders 
will willingly submit to the small additional trouble which these 
regulations will impose upon legitimate and fair trade, when the 
object is to prevent, by all the means in their power, unprincipled 
persons from contributing, through our own arts and manufac- 
tures, arms and ammunition to be used against her Majesty's 
forces, or those of her allies. 

" I am, &c, 

" James Wilson. 
" The Commissioners of Customs." 



III. 
DECLARATION OF WAR 



His Majesty's Declaration of War against the 
King of Spain. 

George B. 
The constant object of our attention, since our accession to 
the throne, has been, if possible, to put an end to the calamities 
of war, and to settle the public tranquillity upon a solid and last- 
ing foundation. To prevent these calamities from being extended 
still further, and because the most perfect harmony between 
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Great Britain and Spain is at all times the mutual interest of 
both nations, it has been our earnest desire to maintain the 
strictest amity with the King of Spain, and to accommodate 
the disputes between us and that crown in the most amicable 
manner. 

(Here follow a statement of several causes of offence on the part 

p ain.) 

The King of Spain therefore, having been induced, without 
any provocation on our part, to consider the war as already 
commenced against us, which has in effect been declared at 
Madrid, we trust that by the blessing of Almighty God on the 
justice of our cause, and by the assistance of our loving sub- 
jects, we shall be able to defeat these ambitious designs. There- 
fore we have thought fit to declare, and do hereby declare war 
against the said King of Spain, and we will, in pursuance of 
such declaration, vigorously prosecute the said war, wherein the 
honour of our Crown,* the welfare of our subjects, and the 
prosperity of our nation, which we are determined at all times 
with our utmost power to preserve and support, are so greatly 
concerned. And we do hereby will and require our Generals 
and Commanders of our Forces, our commissioners for executing 
the office of our High Admiral of Great Britain, our lieutenants 
of our several counties, governors of our forts and garrisons, 
and all other officers and soldiers under them, by sea and land, 
to do and execute all acts of hostility, in the prosecution of this 
war against the said King of Spain, his vassals and subjects, and 
to oppose their attempts. Willing and requiring all our subjects 
to take notice of the same ; whom we henceforth strictly forbid 
to hold any correspondence or communication with the said 
King of Spain, or his subjects. And we do hereby command 
our own subjects, and advertise all other persons of what nation 
soever, not to transport or carry any soldiers, arms, powder, 
ammunition, or other contraband goods, to any of the territories, 
lands, plantations, or countries of the said King of Spain. De- 
claring, that whatsoever ship or vessel shall be met withal trans- 
porting or carrying any soldiers, arms, powder, ammunition, or 

x 2 
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any other contraband goods to any of the territories, lands, 
plantations, or countries of the said King of Spain, the same 
being taken shall be condemned as good and lawful prize. 

And whereas there may be remaining in our kingdom divers 
of the subjects of the King of Spain, we do hereby declare our 
royal intention to be that all the Spanish subjects who shall 
demean themselves dutifully towards us, shall be safe in their 
persons and effects. 

Given at our Court at Kensington, the 2nd day of January, 
1762, in the second year of our reign. 

God save the King. 



IV. 

NEW PRIZE AND SALVAGE REGULATIONS. 

(London Gazette, Dec. 30. 1853.) 

Whereas by our Order in Council, of this day's date, we were 
graciously pleased to annul, from and after the 31st day of March 
next, our Royal proclamation of the 30th day of July, 184-9, re- 
gulating, according to the scheme set forth therein, or recognised 
thereby, the distribution of the net proceeds of prizes captured 
from the enemy, of captures and seizures under the several acts 
of Parliament passed relating to the revenues of customs, and to 
trade and navigation, for the abolition of the slave trade, for the 
capture and destruction of pirates and piratical vessels, and of 
the rewards conferred for the same, as also of the awards for all 
salvage granted to the crews of our ships and vessels of war when 
not otherwise specially apportioned by the terms of the respective 
awards and allowances; and in consequence of several new 
ratings and denominations, and certain alterations having been 
introduced and made in our Royal naval service since the date of 
our said former proclamation, and for other causes, it is expe- 
dient that provision should be made for the future distribution 
of such net proceeds and salvage not otherwise specially appor- 
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tioned, and all other moneys whatsoever granted to be shared 
among the other officers and crews of our ships and vessels in the 
manner of prize money : 

We do therefore now make known to all our loving subjects, 
and to all others whom it may concern, by this our proclamation, 
by and with the advice and consent of our Privy Council, that 
our Royal will and pleasure is, and we do hereby direct, that the 
distribution of all such net proceeds of prizes, rewards, allow- 
ances, salvage awards, and of all bounties and grants whatsoever 
distributable to our Royal navy in the manner of prize money, 
shall be made as follows, viz. : — 

That the flag-officer or officers shall have l-20th part of the 
whole net proceeds arising from prizes captured from the enemy, 
and from all other captures and seizures, &c, as aforesaid, made 
by any of the ships or vessels under his or their command, and 
of the rewards conferred for the same, according to the following 
conditions and modifications, save and except as hereinafter pro- 
vided and directed — that is to say: — 

When there is but one flag-officer, he shall have the entire 
l-20th part; when two flag-officers shall be sharing together, the 
chief shall have two-thirds, and the other flag-officer shall have 
the remaining one-third of the l-20th part; and when there shall 
be more than two flag-officers, the chief shall have one-half of 
the said l-20th part, and the remaining half shall be equally di- 
vided among the junior flag-officers. Commodores of the first 
class and captains of the fleet to share as flag-officers. Provided 
always that no flag-officer, unless actually on board any of our 
ships or vessels of war, and at the actual taking, sinking, burn- 
ing, or otherwise destroying any ship or ships of war, privateer 
or privateers, belonging to the enemy, shall share in the distri- 
bution of any head money or bounty money granted as reward 
for the taking, sinking, burning, or otherwise destroying any such 
ship or vessel of the enemy. 

That no flag-officer, unless actually present at the capture or 
destruction of any pirates or piratical ship, vessel or boat, shall 
share in any distribution of the proceeds or bounty in respect of 
such pirates, or of the crews of such piratical ship, vessel, or 
boat. 

k 3 
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That no flag-officer shall share in any remuneration or reward 
conferred or awarded to the crew of any of our ships or vessels 
as salvage, unless he shall have been actually on board the ship 
or vessel to which the award shall be made, or have personally 
aided and assisted in the transaction at the time the service was 
rendered. 

That no flag-officer commanding in any port in the United 
Kingdom shall share in the proceeds of any prize captured from 
the enemy, or in any other captures, seizures, rewards, or any 
distributive proceeds, as aforesaid, made by any ships or vessels 
which shall sail from or leave such port by order of the Lord 
High Admiral, or of our Commissioners for executing the office 
of Lord High Admiral. 

That when ships or vessels under the command of several 
flag-officers belonging to separate stations shall be joint captors, 
&c, each flag-officer shall receive a proportion of the l-20th 
part, according to the number of officers and men present under 
the command of each such flag-officer ; and when ships or ves- 
sels under orders from the Lord High Admiral, or from our 
Commissioners for executing the office of Lord High Admiral, 
are joint captors, &c, with other ships or vessels under a flag or 
flags, the like regulation as to the apportionment of the flag 
share to the flag-officer or officers is to be observed. 

And, with reference to these regulations, it is to be noted that 
a captain, commander, or other commanding officer of a ship or 
vessel shall be deemed to be under the command of a flag when 
he shall have actually received some order from, or be acting in 
the execution of some order issued by a flag-officer, whether he 
be or be not within the limits of the station of such flag-officer ; 
and in the event of his being directed to join a flag-officer on 
any station, he shall be deemed to be under the command of 
such flag-officer from the time when he arrives within the limits 
of the station, which circumstance is always to be carefully noted 
in the log-book ; and it shall be considered that he continues 
under the flag-officer of such station until he shall have received 
some order directly from, or be acting in the execution of some 
order issued by, some other flag-officer duly authorised, or by the 



I 



135 

Lord High Admiral, or our Commissioners for executing the 
office of Lord High Admiral. 

And we hereby direct that the captain, commander, lieu- 
tenant commanding, master commanding, or any other officer 
duly commanding any ship, sloop, or vessel of war, singly making 
a capture or seizure, or otherwise entitled to the distributive 
benefit arising from any proceeds, reward, grant, bounty, sal- 
vage, or other award as aforesaid, that is to say, the officer 
actually in command at the time, shall have one-eighth of the 
remainder, or, if there is no flag, one-eighth of the entire net 
proceeds, except that if the single capturing s/.ip be a rated 
ship, having a commander under the captain, the commander 
shall take a portion of the one-eighth part as if he were com- 
mander of a sloop according to the proportion hereinafter set 
forth ; and if more than one commanding officer of the same 
rank of command shall be entitled to share as joint captors, 
&c, the one-eighth shall be equally divided between them ; but 
when captains, commanders, lieutenants commanding, and 
masters commanding, respectively our ships and vessels of war, 
and commanders under captains, in rated ships, shall share to- 
gether in whatever variety of combination, the one-eighth shall 
be so divided into parts for a graduated apportionment as to 
provide for each captain receiving six parts ; each commander 
of a sloop, or commander under the captain, in a rated ship, 
three parts ; and each lieutenant commanding, or master com- 
manding, or other officer actually commanding a small vessel of 
war, two parts ; which we hereby direct shall be the proportion 
in which they shall respectively share ; commodores of the se- 
cond class, and field officers of marines, or of land forces serving 
as marines, doing duty as field officers, above the rank of major, 
to share as captains ; and field officers of marines, or of land 
forces serving as marines, and doing duty in the rank of major, 
to share as commanders of sloops. And we further direct that 
after provision shall thus have been made for the flag share (if 
any), and for the portion of the commanding officer or officers, 
and others as above specified, the remainder of the net pro- 
ceeds shall be distributed in ten classes, so that each officer, 
man, and boy composing the rest of the complements of our 
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ships, sloops, and vessels of war, and actually on board at the 
time of any such capture, seizure, &c, as aforesaid, and every 
person present at and assisting, shall receive shares or a share 
according to his class, as set forth in the following scale : — 

First Class — Master of the fleet, inspector of steam ma- 
chinery afloat, when embarked with a fleet, medical inspector, 
or deputy medical inspector, when embarked with a fleet — 
forty -five shares each. 

Second Class. — Senior lieutenant of a rated ship not bearing 
a command under the captain, secretary to the admiral of the 
fleet, or admiral commanding in chief — thirty-five shares each. 

Third Class. — Sea lieutenant, master, captain of marines, of 
marine artillery, or of land forces doing duty as marines, whether 
having higher brevet rank or not, secretary to an admiral, or to 
a commodore of the first class, not commanding in chief, chief 
engineer — twenty-eight shares each. 

Fourth Class. — Lieutenant or quartermaster of marines, lieu- 
tenant of marine artillery, lieutenant, quartermaster, or ensign, 
of land forces doing duty as marines, secretary to a commodore 
of the second class, chaplain, surgeon, paymaster,, naval in- 
structor, mate, assistant-surgeon, second master, clerk in charge, 
passed clerk, assistant engineer, gunner, boatswain, carpenter, 
— eighteen shares each. 

Fifth class. — Midshipman, master's assistant, pilot, clerk, 
(not passed), master at arms, chief gunner's mate, chief boat- 
swain's mate, chief carpenter's mate, chief captain of the fore- 
castle, admiral's coxswain, chief quartermaster, seamen's school- 
master, ship's steward, ship's cook — ten shares each. 

Sixth Class. — Naval cadet, clerk's assistant, captain's coxswain, 
ship's corporal, quartermaster, gunner's mate, boatswain's mate, 
carpenter's mate, captain of forecastle, captain of the after- 
guard, captain of the hold, captain of the maintop, captain of 
the foretop, coxswain of the launch, sailmaker, ropemaker, 
caulker, leading stoker, blacksmith, sergeant of marines, of 
marine artillery, or of land forces doing duty as marines — nine 
shares each. 

Seventh Class. — Captain of the mast, captain of the mizentop, 
yeoman of the signals, coxswain of the barge, coxswain of the 
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pinnace, coxswain of the cutter, second captain pf the forecastle, 
second captain of the maintop, second captain of the foretop, 
second captain of the afterguard, sailmaker's mate, caulker's 
mate, musician, cooper, armourer, corporal of marines or of 
land forces doing duty as marines, bombardier of marine artil- 
lery, head krooman — six shares each. 

Eighth Class. — Leading seamen, shipwright, second captain 
of the hold, able seaman, carpenter's crew, sailmaker's crew, 
cooper's crew, armourer's crew, yeomen of store-rooms, steward's 
assistant, ordinary seaman, blacksmith's mate, private and fifer 
of marines, or of land forces doing duty as marines, gunner of 
marine artillery, painter, stoker, coal trimmer, second head 
krooman, sick berth attendant, bandsman, tailor, butcher — three 
shares each. , 

Ninth class. — Cook's mate, ship's steward's boy, admiral's 
domestic, superintendent's domestic, admiral's steward and 
cook, captain's steward and cook, wardroom and gunroom 
steward and cook, subordinate officer's steward and cook, com- 
mander's servant, secretary's servant, second class ordinary 
seaman, assistant stoker, barber, boy of the first class, first and 
second class krooman, supernumeraries, except as hereinafter 
provided ; persons borne merely as passengers and not declining 
to render assistance on any occasion of capture, seizure, &c. — 
two shares each. 

Tenth Class. — Boy below the first class, one share. 

All supernumeraries holding ranks in the service above the 
ranks or ratings specified in the fifth class of this bur procla- 
mation, who have been ordered to do duty in any of our ships 
and vessels by the Lord High Admiral, by our Commissioners 
for executing the office of Lord High Admiral, by the senior 
officer of the fleet or squadron, or, if none senior, theu by the 
captain or commanding officer of the capturing ship or vessel, 
if not by special authority employed in higher capacities, shall 
share according to the ranks which they respectively hold in the 
service, but in all cases, to qualify them for so sharing, and not 
merely as supernumeraries in the ninth class, due notation of 
their being thus respectively ordered to do duty must have been 
made on the muster-books. 
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And with respect to supernumeraries of ratings in the service 
below the denominations of those specified in the fourth class 
of this our proclamation, and who at full victuals are engaged 
in the ordinary duties of the ship, it is- our will and pleasure 
that they shall always share according to the ratings which they 
bear in the service. 

And, in order that our Royal intentions herein may be duly 
carried into effect, we further direct, that when any capture or 
seizure is made or service performed for which a distributable 
grant or reward is to be, or is expected to be, conferred or 
awarded to any of our ships or vessels of war, the captain or 
commanding officer shall transmit, or cause to be transmitted, 
as soon as may be, to the Secretary of the Admiralty a true and 
.. perfect list of all the officers, seamen, marines, soldiers, and 
others who were actually on board on the occasion, accompanied 
by a separate list containing the names of those belonging to 
the crew who were absent on duty or otherwise at the time, 
specifying the cause of such absence ; each list to contain the 
quality of the service of each person, together with the re- 
spective descriptions of the men, taken from the description- 
book of the ship or vessel, and their several ratings, to be sub- 
scribed by the captain or commanding officer, and three or 
more of the chief officers on board. 

And when the list of those actually on board, and the sepa- 
rate list of persons absent, though belonging to the ship or vessel, 
shall have been verified on examination with the muster-books, 
&c, lodged as official records, the Accountant-Gen eral of our 
Navy shall, upon request, grant to the agent or agents nomi- 
nated or appointed by the captors or seizors, &c, a certificate 
that such lists are correct, or have been corrected, as occasion 
may require, in order that distribution of the respective prize 
or other proceeds payable as prize money may be duly 
made. 

And, in the event of difficulty arising with respect to any of 
the regulations hereby ordered, or if any case should occur not 
herein provided for, or not sufficiently provided for, we are 
pleased hereby to authorise the Lord High Admiral, or our 
Commissioners for executing the office of Lord High Admiral 
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for the tiwe being, to issue such directions thereupon as may 
appear just and expedient, which directions shall have the same 
force and effect as if specially provided for in this our Royal 
proclamation ; provided always, that the distribution hereinbefore 
ordered shall take effect only with respect to the proceeds of 
captures, seizures, and services, as aforesaid, which shall be 
made and performed on and after the 1st day of April, 1854, 
and that the proceeds arising from all captures, seizures, and 
services, as aforesaid, made or performed prior to that date* 
shall be distributed in accordance with any proclamation or 
proclamations now in force, or in force at the time of such cap- 
tures, seizures, or services respectively, and applicable thereto, 
which we are pleased hereby to direct accordingly. 

Given at our Court at Windsor, this 29th day of December, 
in the year of our Lord 1853, and in the 17th year of 
our reign. 

God save the Queen. 



COMMISSION TO GRANT LETTERS OF MARQUE.* 
George R. 
George the Third, by the grace of God, of Great Britain and 
Ireland King, Defender of the Faith, and so forth : To our 
right-trusty and right well-beloved cousin and councillor, John 
Earl of Chatham ; our right-trusty and well-beloved Charles 
George, Lord Arden, of our kingdom of Ireland; Samuel, 
Lord Hoody of our said kingdom, Vice- Admiral of the Red ; 
our trusty and well-beloved John Thomas Totanshend, Esquire ; 
Alan Gardiner, Esquire, Rear- Admiral of the Blue; John 
Smyth and Charles Small Pybus, Esquires, our Commissioners 
for executing the office of Lord High Admiral of Great Britain 
and Ireland and dominions thereunto belonging ; and to our 
Commissioners for executing that office for the time being, 
greeting: Whereas divers injurious proceedings have lately 
* Marriott, p. 103. 
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been had in France, in derogation of the honour of our Crown 
and of the just rights of our subjects ; and whereas several un- 
just seizures have been there made of the ships and goods of 
our subjects, contrary to the law of nations and to the faith of 
treaties ; and whereas the said acts of unprovoked hostility 
have been followed by an open declaration of war against us 
and our ally, the Republic of the United Provinces, we, there- 
fore, being determined to take such measures as are necessary 
for vindicating the honour of our Crown, and for procuring 
reparation and satisfaction for our injured subjects, did, by and 
with the advice of our Privy Council, order that general re- 
prisals be granted against the ships, goods, and subjects of 
France, so that as well our fleets and ships, and also all other 
ships and vessels that shall be commissioned by letters of 
marque or general reprisals, or otherwise, by you, our said 
Commissioners for executing the office of Lord High Admiral 
of Great Britain, shall and may lawfully seize all ships, vessels, 
and goods, belonging to France, or to any persons being sub- 
jects of France, or inhabiting within any of the territories 
of France, and bring the same to judgment in any of our 
Courts of Admiralty within our dominions. These are, there- 
fore, to will and require, and, by virtue of these presents, we 
do authorise you our said Commissioners for executing the 
office of Lord High Admiral of Great Britain and Ireland, and 
so forth, or any three or more of you, or any person or persons 
by you empowered, to issue forth, and grant letters of marque 
or general reprisals to any of our loving subjects, or others, 
whom you, our said Commissioners for executing the said office, 
and the Commissioners for executing the said office for the 
time being, shall deem fitly qualified in that behalf, for appre- 
hending, seizing, and taking the ships, vessels, and goods, be- 
longing to France, or to any persons being subjects of France, 
or inhabiting within any of the territories of France, and bring 
the same to judgment in any of our Courts of Admiralty within 
our dominions, for proceedings and adjudication and condem- 
nation to be thereupon had, according to the course of Ad- 
miralty and the laws of nations ; with clauses in the said respec- 
tive letters of marque and reprisals to be inserted, that, the 
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same - being so finally adjudged and condemned, it shall and 
may be lawful for the merchants and others to whom such re- 
spective letters of marque or general reprisals shall be granted 
to sell and dispose of such ships, vessels, and goods, so finally 
adjudged and condemned, in such sort and manner as by the 
course of Admiralty and usages in such like cases hath been 
accustomed ; and you are to observe all such articles and orders 
touching the premises as are or shall be resolved upon by our- 
self, and issued: under our signet and sign manual, and delivered 
unto you, to remain with you upon record, for your better 
direction in those cases : Provided always, that before any letters 
of marque or general reprisals issue forth, security be given 
upon every such letter of marque or general reprisals, as hath 
been used in such cases. In witness whereof, we have caused 
our great seal of Great Britain to be affixed to these presents. 
Given at our Court at St James's, the 14?th day of February, 

in the year of our Lord 1793, and in the 33rd year of 

our reign. 



VI. 
PETITION FOR LETTERS OF MARQUE. 

To the Right Honorable the Lords Commissioners for executing 
the office of Lord High Admiral of the United Kingdom 
of Great Britain and Ireland. 

The humble Petition of of Doctors 

Commons, London, Proctor of of 

London, Merchant, 

Sheweth, — 
That the said ...... is one of the owners of a 

ship or vessel called the whereof 

is commander. That the said ship belongs to the port of 
London, is British built ; has 1 deck ; 3 masts ; admeasures about 
244 ton's ; has no head ; is square sterned ; carries 10 carriage- 
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guns with shot of four pounds weight ; no swivel-guns ; is navi- 
gated by 1 8 men, whereof one third are landmen, and is bound 
on a voyage from the port of London to the West Indies. 

Your Petitioner therefore prays that your Lordships will 
be pleased to grant a commission to the said com- 
mander for apprehending, seizing, and taking all ships, 
vessels, and goods belonging to the King of Denmark 
and his republics, or to any person being subjects of 
or inhabiting within any of the territories of the King 
of . . . . pursuant to His Majesty's order in 
council for general reprisals. 



INSTRUCTIONS FOR LETTERS OF MARQUE. 



1. Ship's name 


Regulus. 


2. Built 


Spanish ofree. 


3. Sterned 


square. 


4. Head 


warrior. 


5. Number of masts 


three. 


6. Decks 


two. 


7. Burthen 


203££ tons per register. 


8. Captain 




9. Carriage guns 


fourteen cannonade, two cannon. 


10. Weight of metal 


cannonade 12-pounders, cannon 




long 6-pounders. 


11. Number of men 


seventy. 


12. Number of swivels 


six. 


13. Cutlasses 


seventy. 


14. Small-arms 


seventy firelocks, seventy pistols. 


15. Barrels of powder 


seventy. 


16. Round great shot 


fifty. 


17. Weight of small shot 


two tons. 


18. Victualled for 


six months. 


19. Suits of sails 


two complete. 
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20. Anchors three bower, one stream, one 

kedge. 

21. Cables three bower, one stream, one 

towline. 

22. Weight of spare cordage two tons. 

23. Chief mate 

24. Second mate 

25. Third mate 

26. Fourth mate 

27* Gunner 

28. Boatswain 

29. Carpenter 

30. Cook 

31. Surgeon 

32. To what port belonging London. 

33. Voyage cruize. 

84. Owners' nainfes 



VII. 
BIEL BRIEF. 



We, the Burgomasters and Senate of the free Imperial City of 
Hamburgh, do hereby attest and certify that, before the Com- 
missioners of the Customs, our beloved Co* Senators, Daniel 
Linnu, Esq. and Frederick Vvn Grassen, Doctor of Laws, per- 
sonally came and appeared Johan Beneke, master builder, of 
Altona, who, taking the Almighty to witness, made oath and 
declared, 

That the Bark Ship called "Jenny," long on her keel 90 
feet, long from stem to stern 105 feet, wide over the wales 
29£ feet, deep in the hold 12} feet, deep between deck from 
deck to deck 5£ feet, measure of Hamburgh, has been build 
by him and his workmen on his dockyard, situated on the 
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Reicharstieg, for account of Mr. Clans Henrich Schwartz, mer- 
chant and inhabitant of this city, new from the keel, and finished 
in this harbour during the last and this present year. 

And the Appearer further declared, that he has been paid in 
full for his work, and thereupon hold free and indemnify this 
ship from all claims, charges, or incumbrances, that might be 
made on account thereof in any port or harbour whatsoever. 

And whereas due application has been made to us for an 
authentic document upon this subject We, the aforesaid Bur- 
gomasters and Senate, do therefore grant this Biel Brief to be 
issued. 

In witness whereof we have ordered our usual Seal of this 
City hereunto to be affixed. Done the 4th of April, 1796. 

Ex Commission Amplissimi Senatus Hamburgensis. 

(Signed) C. D. ANDERSON, Dr. 

Republica Hamburgensis, 
* Secretarius. 



vin. 

DECLARATION OF WAR. 
(Supplement to the London Gazette, Tuesday, March 28. 1854.) 

It is with deep regret that Her Majesty announces the failure 
of her anxious and protracted endeavours to preserve for her 
people and for Europe the blessings of peace. 

The unprovoked aggression of the Emperor of Russia against 
the Sublime Porte has been persisted in with such disregard of 
consequences, that after the rejection by the Emperor of Russia 
of terms which the Emperor of Austria, the Emperor of the 
French, and the King of Prussia, as well as Her Majesty, con- 
sidered just and equitable, Her Majesty is compelled by a sense 
of what is due to the honour of her Crown, to the interests of 
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her people, and to the independence of the States of Europe/ 
to come forward in defence of an ally whose territory is invaded, 
and whose dignity and independence are assailed. 

Her Majesty, in justification of the course she is about to 
pursue, refers to the transactions in which Her Majesty has 
been engaged. 

The Emperor of Russia had some cause of complaint against 
the Sultan with reference to the settlement, which His Highness 
had sanctioned, of the conflicting claims of the Greek and Latin 
Churches to a portion of the Holy Places of Jerusalem and its 
neighbourhood. To the complaint of the Emperor of Russia 
on this head justice was done, and Her Majesty's Ambassador 
at Constantinople had the satisfaction of promoting an arrange- 
ment to which no exception was taken by the Russian Govern* 
ment. 

But, while the Russian Government repeatedly assured the 
Government of Her Majesty that the mission of Prince Men- 
schikoff to Constantinople was exclusively directed to the settle- 
ment of the question of the Holy Places at Jerusalem, Prince 
Menschikoff himself pressed upon the Porte other demands of 
a far more serious and important character, the nature of which 
he in the first instance endeavoured, as far as possible, to conceal 
from Her Majesty's Ambassador. And these demands, thus 
studiously concealed, affected, not the privileges of the Greek 
Church at Jerusalem, but the position of many millions of 
Turkish subjects in their relations to their Sovereign the Sultan. 

These demands were rejected by the spontaneous decision of 
the Sublime Porte. 

Two assurances had been given to Her Majesty — one, that 
the mission of Prince Menschikoff only regarded the Holy 
Places ; the other, that his mission would be of a conciliatory 
character. 

In both respects Her Majesty's just expectations were disap- 
pointed. 

Demands were made which, in the opinion of the Sultan, 
extended to the substitution of the Emperor of Russia's autho- 
rity for his own over a large portion of his subjects, and those 
demands were enforced by a threat ; and when Her Majesty 

L 
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learnt that, on announcing the termination of fcis mission, Prince 
MenschikofF declared that the refusal of hia demands would 
impose upon the Imperial Government the necessity of seeking 
a guarantee by its own power, Her Majesty thought proper that 
her fleet should leave Malta, and, in co-operation with that of 
His Majesty the Emperor of the French, take up its station in 
the neighbourhood of the Dardanelles. 

So long as the negotiation bore an amicable character, Her 
Majesty refrained from any demonstration of force. But when, 
in addition to the assemblage of large military forces on the 
frontier of Turkey, the Ambassador of Russia intimated that 
serious consequences would ensue from the refusal of the Sultan 
to comply with unwarrantable demands, Her Majesty deemed 
it right, in conjunction with the Emperor of the French, to give 
an unquestionable proof of her determination to support the 
sovereign rights of the Sultan. 

The Russian Government has maintained that the determina- 
tion of the Emperor to occupy the Principalities was taken in 
consequence of the advance of the fleets of England and France. 
But the menace of invasion of the Turkish territory was con- 
veyed in Count Nesselrode's Note to Redschid Pasha of the 
19th (Slst) of May, and re-stated in his despatch to Baron 
Brunow of the 20th of May (1st of June), whieh announced the 
determination of the Emperor of Russia to order his troops to 
occupy the Principalities, if the Porte did not within a week 
comply with the demands of Russia. 

The despatch to Her Majesty's Ambassador at Constantinople, 
authorising him in certain specified contingencies to send for 
the British fleet, was dated the Slst of May, and the order sent 
direct from England to Her Majesty's Admiral to proceed to 
the neighbourhood of the Dardanelles was dated the 2nd of 
June. 

. The determination to occupy the Principalities was therefore 
taken before the orders for the advance of the combined 
squadrons were given. 

The Sultan's Minister was informed that unless he signed 
within a week, and without the change of a word, the Note 
proposed to the Porte by Prince Menschikoff on the eve of bis 
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departure from Constantinople, the Principalities of Moldavia 
and Wallachia would be occupied by Russian troops. The 
Sultan could not accede to so insulting a demand ; but when 
the actual occupation of the Principalities took place, the 
Sultan did not, as he might have done in the exercise of his 
undoubted right, declare war, but addressed a protest to his 
allies. 

Her Majesty, in conjunction with the Sovereigns of Austria, 
France, and Prussia, has made various attempts to meet any 
just demands of the Emperor of Russia without affecting the 
dignity and independence of the Sultan ; and, had it been the 
sole object of Russia to obtain security for the enjoyment by 
the Christian subjects of the Porte of their privileges and im- 
munities, she would have found it in the offers that have been 
made by the Sultan. But, as that security was not offered in 
the shape of a special and separate stipulation with Russia, it 
was rejected. Twice has this offer been made by the Sultan, 
and recommended by the Four Powers, once by a Note origi- 
nally prepared at Vienna, and subsequently modified by the 
Porte, once by the proposal of bases of negotiation agreed upon 
at Constantinople on the 31st of December, and approved at 
Vienna on the 13th of January, as offering to the two parties 
the means of arriving at an understanding in a becoming and 
honourable manner. 

It is thus manifest that a right for Russia to interfere in the 
ordinary relations of Turkish subjects to their Sovereign, and 
not the happiness of Christian communities in Turkey, was the 
object sought for by the Russian Government; to such a 
demand the Sultan would not submit, and His Highness, in 
self-defence, declared war upon Russia, but Her Majesty, 
nevertheless, in conjunction with her allies, has not ceased her 
endeavours to restore peace between the contending parties. 

The time has, however, now arrived, when the advice and 
remonstrances of the Four Powers having proved wholly ineffec- 
tual, and the military preparations of Russia becoming daily 
more extended, it is but too obvious that the Emperor of 
Russia has entered upon a course of policy which, if unchecked, 
must lead to the destruction of the Ottoman empire. 
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In this conjuncture Her Majesty feels called upon, by regard 
for an ally, the integrity and independence of whose empire 
have been recognised as essential to the peace of Europe, by 
the sympathies of her people with right against wrong, by a 
desire to avert from her dominions most injurious consequences, 
and to save Europe from the preponderance of a Power which 
has violated the faith of treaties, and defies the opinion of the 
civilised world, to take up arms, in conjunction with the Em- 
peror of the French, for the defence of the Sultan. 

Her Majesty is persuaded that in so acting she will have the 
cordial support of her people; and that the pretext of zeal for 
the Christian religion will be used in vain to cover an aggression 
undertaken in disregard of its holy precepts, and of its pure 
and beneficent spirit. 

Her Majesty humbly trusts that her efforts may be successful, 
and that, by the blessing of Providence, peace may be re- 
established on safe and solid foundations. 

Westminster, March 28. 1854. 



IX. 

DECLARATION RESPECTING NEUTRALS. 

Her Majesty the Queen of the United Kingdom of Great 
Britain and Ireland, having been compelled to take up arms in 
support of an ally, is desirous of rendering the war as little 
onerous as possible to the Powers with whom she remains at 
peace. 

To preserve the commerce of neutrals from all unnecessary 
obstruction, Her Majesty is willing, for the present, to wave a 
part of the belligerent rights appertaining to her by the law of 
nations. 

It is impossible for Her Majesty to forego the exercise of 
her right of seizing articles contraband of war, and of pre- 
venting neutrals from bearing the enemy's despatches, and she 
must maintain the right of a belligerent to prevent neutrals 
from breaking any effective blockade which may be established 
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With an adequate force against the enemy's forts, harbours, or 
coasts. 

But Her Majesty will wave the right of seising enemy's 
property laden on board a neutral vessel, unless it be contra- 
band of war. 

It is not Her Majesty's intention to claim the confiscation of 
neutral property, not being contraband of war, found on board 
enemy's ships, and Her Majesty further declares that, being 
anxious to lessen, as much as possible, the evils of war, and to 
restrict its operations to the regularly organised forces of the 
country, it is not her present intention to issue letters of marque 
for the commissioning of privateers. 

Westminster, March 28. 1854. 



X. 

ORDERS IN COUNCIL. — ROYAL PROCLAMATION. 

General Reprisals against Russia. 
(Second Supplement to the London Gazette, March 29. 1854.) 

At the Court at Buckingham Palace, the 29th day of March, 
1854: Present the Queen's Most Excellent Majesty in Council: 

Her Majesty having determined to afford active assistance to 
her ally, His Highness the Sultan of the Ottoman Empire, for 
the protection of his dominions against the encroachments and 
unprovoked aggression of His Imperial Majesty, the Emperor 
of all the Russias, Her Majesty, therefore, is pleased, by and 
with the advice of her Privy Council, to order, and it is hereby 
ordered, that general reprisals be granted against the ships, 
vessels, and goods of the Emperor of all the Russias, and of his 
subjects or others inhabiting within any of his countries, terri- 
tories, or dominions, so that Her Majesty's fleets and ships shall 
and may lawfully seize all ships, vessels, and goods belonging 
to the Emperor of all the Russias, or his subjects, or others 
inhabiting within any of his countries, territories, or dominions, 
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and bring the same to judgment in such Courts of Admiralty; 
within Her Majesty's dominions, possessions, or colonies, as 
shall be duly commissionated to take cognisance thereof. And 
to that end Her Majesty's Advocate-General, with the Advocate 
of Her Majesty in her Office of Admiralty, are forthwith to 
prepare the Draft of a Commission, and present the same to 
Her Majesty at this Board, authorising the Commissioners for 
executing the office of Lord High Admiral to will and require 
the High Court of Admiralty of England, and the Lieutenant 
and Judge of the said Court, his surrogate or surrogates, as also 
the several Courts of Admiralty within Her Majesty's domi- 
nions, which shall be duly commissioned to take cognisance of, 
and judicially proceed upon, all and all manner of captures, 
seizures, prizes, and reprisals of ail ships, vessels, and goods, 
that are or shall be taken, and to hear and determine the same ; 
and, according to the course of Admiralty and the law of na- 
tions, to adjudge and condemn all such ships, vessels, and 
goods, as shall belong to the Emperor of all the Russias or his 
subjects, or to any others inhabiting within any of his countries, 
territories, or dominions ; and they are likewise to prepare and 
lay before Her Majesty, at this Board, a Draft of such instruc- 
tions as may be proper to be sent to the said several Courts of 
Admiralty in Her Majesty's dominions, possessions, and colonies 
for their guidance herein. 

From the Cqurt at Buckingham Palace, this 29th day of 
March, 1854. 

Cranworth, C; Granville, P.; Argyll, C. P. S.; 
Newcastle, Breadalbane, Lansdowne, Abercorn, 
Aberdeen, Clarendon, Drumlanrig, Mulgrave, 
J. Russell, Ernest Bruce, Sydney Herbert, 
J. R. G. Graham, Stephen Lushington, W. E. 
Gladstone, William Molesworth. 
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Embubgo on Russian Ships, &c. 

At the Court at Buckingham Palace, the 29th day of March, 
1854: Present the Queen's Most Excellent Majesty in Council. 

It is this day ordered by Her Majesty, by and with the advice 
of her Privy Council, that no ships or vessels belonging to any 
of Her Majesty's subjects, be permitted to enter and clear out 
for any of the ports of Russia, until further order, and Her 
Majesty is further pleased to order that a general embargo or 
stop be made of all Russian ships and vessels whatsoever, now 
within or which shall hereafter come into any of the ports, 
harbours, or roads within any of Her Majesty's dominions, toge- 
ther with all persons and effects on board the said ships or 
vessels: provided always, that nothing herein contained shall 
extend to any ships or vessels specified or comprised in a certain 
order of Her Majesty in Council, dated this twenty-ninth day 
of March, for exempting from capture or detention Russian 
vessels under special circumstances ; and Her Majesty is pleased 
further to order, and it is hereby ordered, that the utmost care 
be taken for the preservation of all and every part of the 
cargoes on board any of the said ships or vessels, so that no 
damage or embezzlement whatever be sustained ; and the Right 
Hon. the Lords Commissioners of Her Majesty's Treasury, the 
Lords Commissioners of the Admiralty, and the Lord Warden 
of the Cinque Ports, are to give the necessary directions herein 
as to them may respectively appertain. 

C. C. Greville. 



At the Court at Buckingham Palace, the 29th day of March, 
1854?: Present the Queen's Most Excellent Majesty in Council : 

Her Msyesty being compelled to declare war against His 
Imperial Majesty the Emperor of all the Russias, and being 
desirous to lessen as much as possible the evils thereof is 
pleased, by and with the advice of her Privy Council, to order, 
and it: is hereby ordered, that Russian merchant vessels, in any 
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ports or places within Her Majesty's dominions, shall be allowed 
until the tenth day of May next, six weeks from the date 
hereof, for loading their cargoes and departing from such ports 
or places; and that such Russian merchant vessels, if met at 
sea by any of Her Majesty's ships, shall be permitted to con- 
tinue their voyage, if, on examination of their papers, it shall 
appear that their cargoes were taken on board before the expi- 
ration of the above term. Provided, that nothing herein con- 
tained shall extend, or be taken to extend, to Russian vessels 
having on board any officer in the military or naval service of 
the enemy, or any article prohibited or contraband of war, or 
any despatch of or to the Russian Government. 

And it is hereby further ordered by Her Majesty, by and with 
the advice of her Privy Council as aforesaid, that any Russian 
merchant vessel which, prior to the date of this order, shall 
have sailed from any foreign port bound for any port or place 
in Her Majesty's dominions, shall be permitted to enter such 
port or place and to discharge her cargo, and afterwards forth- 
with to depart without molestation, and that any such vessel, if 
met at sea by any of Her Majesty's ships, shall be permitted to 
continue her voyage to any port not blockaded. 

And the Right Hon. the Lords Commissioners of Her Ma- 
jesty's Treasury, the Lords Commissioners of the Admiralty, 
and the Lord Warden of the Cinque Ports, are to give the 
necessary directions herein as to them may respectively ap- 
pertain* C C. <JREVILLE, 
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BY THE QUEEN. — A PROCLAMATION. 

Distribution of Prizes. 

Victoria R. 
Whereas by our Order in Council, bearing date the twenty- 
ninth day of March, One thousand eight hundred and fifty-four, 
We have ordered that general reprisals be granted against the 
ships, goods, and subjects of the Emperor of all the Russias, 
bis subjects, or others inhabiting within any of his countries, 
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teritories, or dominions (save and except any vessels to which 
our licence has been, or may be granted, or which have been 
directed to be released from the embargo, and have not since 
arrived at any foreign port), so that our fleets and ships shall 
and may lawfully seize all ships, vessels, and goods belonging 
to the Emperor of all the Russias or his subjects, or others inha- 
biting within any of his countries, territories, or dominions, and 
bring the same to judgment in any of the Courts of Admiralty 
within our dominions, duly authorised and required to take 
cognisance thereof, We do hereby order and direct that the net 
produce of all such prizes taken by any of our ships or vessels 
of war (save and except when they shall be acting on any 
conjunct expedition with our army, in which case we reserve to 
ourselves the division and distribution of all prize and booty 
taken, and also (save and except as hereinafter mentioned) 
shall be for the entire benefit and encouragement of our flag 
officers, captains, commanders, and other commissioned officers 
in our pay ; and of all subordinate warrant, petty, and non- 
commissioned officers, and of the seamen, marines, and soldiers, 
on board our said ships and vessels at the time of the cap- 
ture, after the same shall have been to us finally adjudged 
lawful prize. 

Whenever any prize shall be taken by any of our fleets, 
squadrons, ships, or vessels of war, whilst acting in conjunction 
with any fleet, squadron, ships, or vessels of war belonging to 
any other power or powers in alliance with us, our High Court 
of Admiralty, or the Vice-Admiralty Court within our domi- 
nions adjudicating thereon, shall apportion to such ally or allies 
a share or shares of the proceeds of such prize or prizes, pro- 
portionate to the number of officers and men, &c, present and 
employed on the part of such ally or allies, as compared with 
the number of officers and men, &c, present and employed on 
our behalf in such capture or captures, without reference to 
their respective ranks ; and the share or shares so set apart for 
such ally or allies shall be transmitted to such persons as may 
be duly authorised on behalf of such ally or allies to receive the 
same. 

Ships or vessels being in sight of the prize, as also of the 
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captor, under circumstances to cause intimidation to the enemy 
and encouragement to the captor, shall be alone entitled to 
share as joint captors* 

After having deducted the portion set apart as aforesaid for 
our allies, a distribution, so far as regards Her Majesty's forces, 
shall be as follows : 

The flag officer or officers shall have one-twentieth part of 
the whole net proceeds arising from prizes captured from the 
enemy) by any of the ships or vessels under hi9 or their com- 
mand, and of the rewards conferred for the same, according to 
the following conditions and modifications, save and except as 
hereinafter provided and directed, that is to say : 

When there is but one flag officer, he shall have the entire 
one-twentieth part ; when two flag officers shall be sharing to- 
gether, the chief shall have two-thirds, and the other flag 
officer shall have the remaining one-third of the one-twentieth, 
part ; and when there shall be more than two flag officers, the 
chief shall have one half of the said one-twentieth part, and 
the remaining half shall be equally divided among the junior 
flag officers ; commodores of the first class and captains of the 
fleet to share as flag officers: provided always, that no flag 
officer, unless actually on board any of our ships or vessels of 
war, and at the actual taking, sinking, burning, or otherwise 
destroying any ship or ships of war, privateer or privateers, 
belonging to the enemy, shall share in the distribution of any 
head money or bounty money granted as a reward for taking, 
sinking, burning, or otherwise destroying any such ship or ves- 
sel of the enemy. 

That no flag officer commanding in any port in the United 
Kingdom shall share in the proceeds of any prize captured 
from the enemy, by any ship or vessel which shall sail from or 
leave such port by order of the Lord High Admiral, or of our 
Commissioners for executing the office of Lord High Admiral. 

That when ships or vessels under the command of several flag 
officers belonging to separate stations shall be joint captors, 
each flag officer shall receive a proportion of the one-twentieth 
part, according to the number of officers and men present 
under the command of each such flag officer ; and when any 
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ship or vessel under orders from the Lord High Admiral) or 
from our Commissioners for executing the office of Lord High 
Admiral, are joint captors with other ships or vessels, under a 
flag or flags, the like regulations as to the apportionment of the 
flag share to the flag officer or officers is to be observed. 

With reference to flag officers, it is to be noted : that when an 
inferior flag officer is sent to reinforce a superior officer on any 
station, the superior flag officer shall not share in any prize 
taken by the inferior flag officer before he has arrived within 
the limits of that station, unless the inferior officer shall have 
received some order directly from, and shall be acting in execu- 
tion of some order issued by, such superior flag officer. 

No chief flag officer quitting any station, except upon some 
definite urgent service, and with the intention of returning to 
the station as soon as such service is performed, shall share in 
any prize taken by our ships or vessels left behind, after he has 
passed the limits of .the station, or after he has surrendered the 
command to another flag officer appointed by the Admiralty to 
command in chief upon such station. 

An inferior flag officer quitting any station (except when 
detached by orders from his commander-in-chief upon a special 
service, accompanied with orders to return to such station as soon 
as the service has been performed), shall have no share in prizes 
taken by the ships and vessels remaining on the station, after 
he has passed the limits thereof. In like manner, flag officers 
remaining on such station shall not share in the prizes taken by 
such inferior officer, or by ships or vessels under his immediate 
command, after he has quitted the limits of the station, except 
he has been detached as aforesaid. 

A commander-in-chief or other flag officer belonging to any 
station shall not share in any prize or prizes taken out of the 
limits of that station by any ship or vessel under the command 
of a flag officer of any other station, or under orders from 
our Commissioners of the Admiralty, unless such commander- 
in-chief or flag officer is expressly authorised by our said Com- 
missioners to take the command of that station in which the 
prize or prizes is or are taken, and shall actually have taken 
upon him such command. 
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Every commodore having a captain under him shall be 
esteemed a flag officer with respect to the twentieth part of 
prizes taken, whether he be commanding in chief or serving 
under command. 

The first captain to the admiral and commander-in-chief of 
our fleet, and also the first captain to any flag officer appointed 
to command a fleet of ten ships of the line or upwards, shall 
be deemed to be a flag officer for the purpose of sharing in 
prize, and shall be entitled to share therein as the junior flag 
officer of such fleet. 

Any officer on board any of our ships of war at the time 
of capturing any prize or prizes, who shall have more com- 
missions than one, shall be entitled only to share in such prize 
or prizes, according to the share allotted to him by the above- 
mentioned distribution in respect to his superior commission or 
office. 

And with reference to other officers it is to be noted : — that 
a captain, commander, or other commanding officer of a ship 
or vessel, shall be deemed to be under the command of a flag, 
when he shall have received some order from, or be acting in 
the execution of some order issued by, a flag officer, whether 
he be or be not within the limits of the station of such flag 
officer; and in the event of his being directed to join a flag 
officer on any station, he shall be deemed to be under the com- 
mand of such flag officer from the time when he arrives within 
the limits of the station, which circumstance is always to be 
carefully noted in the log book ; and it shall be considered that 
he continues under the flag officer of such station, until he 
shall have received some order directly from, or be acting 
in the execution of some order issued by, some other flag 
officer duly authorised, or by the Lord High Admiral, or 
our Commissioners for executing the office of Lord High 
Admiral. 

And we hereby direct, that the captain, commander, lieu- 
tenant commanding, master commanding, or any other officer, 
duly commanding any ship, sloop, or vessel of war, singly taking 
any prize from the enemy, that is to say, the officer actually in 
command at the time, shall have one-eighth of the remainder, 
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or if there is no flag, one-eighth of the entire net proceeds/ 
except that if the single capturing ship be a rated ship, having 
a commander under the captain, the commander shall take a 
portion of the one-eighth part, as if he were commander of a 
sloop, according to the proportion hereinafter set forth ; and if 
more than one commanding officer of the same rank of com- 
mand shall be entitled to share as joint captors, the one-eighth 
shall be equally divided between them; but when captains, 
commanders, lieutenants commanding, and masters command- 
ing respectively our ships and vessels of war, and commanders 
under captains in rated ships, shall share together, in whatever 
variety of combination, the one-eighth shall be so divided into 
parts for a graduated apportionment as to provide for each 
captain receiving six parts; each commander of a sloop, or 
commander under a captain in a rated ship, three parts ; and 
each lieutenant commanding, or master commanding, or other 
officer actually commanding a small vessel of war, two parts ; 
which we hereby direct shall be the proportion in which they 
shall respectively share; commodores of the second class, and 
field officers of marines or of land forces serving as marines, 
doing duty as field officers, above the rank of major, to share as 
captains ; and field officers of marines, or of land forces serving 
as marines, and doing duty in the rank of major, to share as 
commanders of sloops. And we further direct that after pro- 
vision shall thus have been made for the flag share (if any) and 
for the portion of the commanding officer or officers, and others, 
as above specified, the remainder of the net proceeds shall be 
distributed in ten classes, so that each officer, man, and boy, 
composing the rest of the complements of our ships, sloops, and 
vessels of war, and actually on board at the time of any such 
capture, and every person present and assisting, shall receive 
shares or a share according to his class, as set forth in the fol- 
lowing scale : 

First Class. — Master of the fleet, inspector of steam ma- 
chinery afloat, when embarked with a fleet, medical inspector, 
or deputy medical inspector, when embarked with a fleet, — 
forty-five shares each. 

Second Class. — Senior lieutenants of a rated ship, not 
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bearing a commander, under the captain, secretary to the ad- 
miral of the fleet or admiral commanding in chief, — thirty-five 
shares each. 

Third Class. — Sea lieutenant, master, captain of marines, of 
marine artillery, or of land forces doing duty as marines, whether 
having higher brevet rank or not, secretary to an admiral, or to 
a commodore of the first class, not commanding in chief, chief 
engineer, — twenty-eight shares each. 

Fourth Class. — Lieutenant or quartermaster of marines, 
lieutenant of marine artillery, lieutenant, quartermaster, or 
ensign, of land forces doing duty as marines, secretary to a 
commodore of the second class, chaplain, surgeon, paymaster, 
naval instructor, mate, assistant-surgeon, second master, clerk 
in charge, passed clerk, assistant engineer, gunner, boatswain, 
carpenter, — eighteen shares each. 

Fifth Class. — Midshipman, master's assistant pilot, clerk (not 
passed), master-at-arms, chief gunner's mate, chief boatswain's 
mate, chief carpenter's mate, chief captain of the forecastle, 
admiral's coxswain, chief quartermaster, seaman's schoolmaster, 
ship's steward, ship's cook, — ten shares each. 

Sixth Class. — Naval cadets, clerk's assistant, captain's cox- 
swain, ship's corporal, quartermaster, gunner's mate, boatswain's 
mate, captain of the forecastle, captain of the afterguard, captain 
of the hold, captain of the maintop, captain of the foretop, cox- 
swain of the launch, sallmaker, ropemaker, caulker, leading 
stoker, blacksmith, sergeant of marines, of marine artillery, or 
of land forces doing duty as marines, — nine shares each. 

Seventh Class.— Captain of the mast, captain of the mizen- 
top, yeoman of the signals, coxswain of the barge, coxswain of 
the pinnace, coxswain of the cutter, second captain of the fore- 
castle, second captain of the maintop, second captain of the 
foretop, second captain of the afterguard, sailmaker's mate, 
caulker's mate, musician, cooper, armourer, corporal of marines, 
or of land forces doing duty as marines, bombardier of marine 
artillery, head krooman, — six shares each. 

Eighth Class.— Leading seamen, shipwright, second captain 
of the hold, able seaman, carpenter's crew, sailmaker's crew, 
cooper's crew, armourer's crew, yeoman of the store rooms, 
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steward's assistant, ordinary seaman, blacksmith's mate, private 
and fifer of marines, or of land forces doing duty as marines, 
gunner of marine artillery, painter, stoker, coal trimmer, second 
head krooman, sick berth attendant, bandsman, tailor, butcher, 
— . three shares each. 

Ninth Class. — Cook's mate, ship's steward's boy, admiral's 
domestic, superintendent's domestic, admiral's steward and 
cook, captain's steward and cook, ward room and gun room 
steward and cook, subordinate officers' steward and cook, com- 
mander's servant, secretary's servant, second class ordinary sea- 
man, assistant stoker, barber, boy of the first class, first and 
second class krooman, supernumeraries, except as hereinafter 
provided, persons borne merely as passengers and not declining 
to render assistance on occasion of capture, — two shares each. 

Tenth Class. — Boy' below first class, — one share. 

All supernumeraries holding ranks in the service above the 
ranks or ratings specified in the fifth class of this our Proclama- 
tion, who have been ordered to do duty in any of our ships or 
vessels, by the Lord High Admiral, or by our Commissioners 
for executing the office of Lord High Admiral, by the senior 
officer of the fleet or squadron, or, if none senior, then by the 
captain or commanding officer of the capturing ship or vessel, 
if not by special authority employed in higher capacities, shall 
share according to the rank which they respectively hold in the 
service ; but in all cases to qualify them for so sharing, and not 
merely as supernumeraries in the ninth class, due notation of 
their being thus respectively ordered to do duty must have been 
made on the muster books. 

And with respect to supernumeraries of ratings in the service, 
below the denominations of those specified in the fourth class 
of this our Proclamation, and who at full victuals are engaged 
in the ordinary duties of the ship, it is our will and pleasure 
that they shall always share according to the ratings which they 
bear in the service. 

And in order that our royal intentions herein may be duly 
carried into effect, we further direct that when any capture is 
made from the enemy, the captains or commanding officers of 
our ships or vessels of war making the same shall transmit, or 
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cause to be transmitted, as soon as may. be, to the secretary to 
the Admiralty, a true and perfect list of all the officers, seamen, 
and marines, soldiers and others, who were actually on board 
on the occasion, accompanied by a separate list, containing the 
names of those belonging to the crew who were absent on duty 
or otherwise at the time, specifying the cause of such absence, 
each list to contain the quality of the service of each person, 
together with the respective descriptions of men taken from the 
description book of the ship or vessel, and their several ratings, 
to be subscribed by the captain or commanding officer, and . 
three or four more of the chief officers on board. 

And when the list of those actually on board, and the sepa- 
rate list of persons absent, though belonging to the ship or ves- 
sel, shall have been verified, on examination with the muster 
books lodged as official records, the Accountant-General of our 
navy shall, upon request, grant to the agent or agents, nomi- 
nated or appointed by the captors, a certificate that such lists are 
correct, or have been corrected, as occasion may require, in 
order that distribution of the prize or other proceeds may be 
duly made. 

And in the event of difficulty arising with respect to any of 
the regulations hereby ordered, or if any case should occur not 
herein provided for, or not sufficiently provided for, we are 
pleased hereby to authorise the Lord High Admiral, or our 
Commissioners for executing the office of Lord High Admiral, 
for the time being, to issue such directions thereupon as may 
appear just and expedient, which directions shall have the same 
force and effect as if specially provided for in our Royal Pro- 
clamation. 

Given at our Court at Buckingham Palace, this 29th 
day of March, in the year of our Lord, 1854, and in 
the 1 7 th year of our reign. 

God save the Queen. 
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XII. 

WARRANT FROM THE LORDS OF THE ADMIRALTY 
TO ISSUE LETTERS OF MARQUE.* 

By the Commissioners for executing the Office 
(L. S.) of Lord High Admiral of Great Britain and 
Ireland, &c. 

Whereas by His Majesty's commission under the Great Seal 
of Great Britain, bearing date the 14th day of February, 1793, 
and in the thirty-third year of His Majesty's reign, we are 
required and authorised to issue forth and grant letters of 
marque and reprisals to any of His Majesty's subjects, or 
others whom we shall deem fitly qualified in that behalf, for 
apprehending, seizing, and taking the ships, vessels, and goods 
belonging to France, or to any persons being subjects of 
France, or inhabiting within any of the territories of France, 
and to bring the same to judgment in any of His Majesty's 
Courts of Admiralty within his dominions, for proceedings, and 
adjudications, and condemnation to be thereupon had ac- 
cording to the course of Admiralty and the laws of nations, 
with other powers in the said commission expressed, a copy 
whereof together with His Majesty's instructions under his 
royal signet and sign-manual, remains with you ; these are 
therefore to will and require you forthwith to cause a letter of 
marque and reprisals to be issued out of the High Court of 
Admiralty unto , commander of the 

ship , burthen about tons, mounted 

with carriage guns, carrying shot 

of and pounds weight, also carrying 

shot of pounds weight, and swivel 

guns, and navigated with men, 

whereof the said 

is commander, to apprehend, seize, and 
take ships, vessels, and goods belonging to France, or to any 

* Marriott, p. 107. 
M 
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persons beings subjects of France, or inhabiting within any of 
the territories of France, according to His Majesty's com- 
mission and instructions aforesaid ; and you are to insert 
therein a clause enjoining the said to keep 

an exact journal of his proceedings, and therein particularly 
to take notice of all prizes which shall be taken by him, the 
nature of such prizes, the time and place of their being taken, 
the value of them as near as he can judge, as also the situation, 
motion, and strength of the French as well as he can discover 
by the best intelligence he can get, of which he is from time to 
time, as he shall have opportunity, to transmit an account to 
our secretary, and to keep correspondence with him by all 
opportunities that shall present : provided always, that before 
you issue such letters of marque and reprisals security be given 
thereupon, according as is directed by His Majesty's instruc- 
tions before mentioned, the said letter of marque and reprisals 
to continue in force until further order, for which this shall be 
your warrant. 

Given under our hands and the seal of the Office of 
Admiralty, this 11th day of April, 1798. 

Arden. 
W. Young. 
J. Wallace. 

To Sir James Mariot, Judge of the 
High Court of Admiralty, by com- 
mand of their Lordships. 

Evan Nepean. 

Where the parties reside at a distance from the Registry a 
commission may be extracted to take the declaration, bail, and 
affidavit. 

This Commission is directed to the Mayor, the Marshal, and 
the principal officer of the Customs jointly and severally, any 
one of whom may execute it in the presence of a notary public. 
This declaration (not on oath) is to be made by the captain, if 
he is on the spot, or otherwise by some person for him. In 
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that case the declaration should begin in this manner : Which 

day appeared personally A. B. of 

on behalf of Captain now at 

and alleged, &c. The blanks are to be supplied and the 
declaration signed by the captain, or such other person making 
the same for him. The bond is to be signed and executed (the 
blanks being first supplied) by the captain or person making 
the declaration for him, with two sureties approved of by the 
commissioner, who is to certify their sufficiency. Note the bond 
need not be sealed. The affidavit is to be made by the two 
sureties (the blanks being first supplied) after the declaration, 
bond, and affidavit, are made as above, the commissioner and 
notary public will sign the three attestations, written at the 
bottom of the declaration, bond, and affidavit, and also the 
certificate of the sufficiency of the sureties written at the end 
of the bond. 



XIII. 
DECLARATION FOR OBTAINING LETTERS OF MARQUE. 

18 

Appeared personally 

and produced a warrant from the Right Honourable the Lords 
Commissioners for executing the office of Lord High Admiral 
of the United Kingdom of Great Britain and Ireland, &c, for 
the granting of letters of marque and reprisals to him the said 
. . . . for the apprehending, seizing, and taking the 
ships, vessels, and goods, belonging to the countries styling them- 
selves the Ligurian and Italian Republics, or to any persons 
being subjects of, or inhabiting within any of the said countries, 
and in pursuance o£ His Majesty's instructions, made the fol- 
lowing Declaration, (to wit). That his the said appearer's ship 
is called the ... is belonging to the port of London, is of 
the burthen of two hundred and three tons, or thereabouts, 

m 2 
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has three masts, that the said goeth commander 

of her, that she is mounted with sixteen carriage guns, carrying 
shot of twelve pounds weight, and six swivel guns, is navigated 
with seventy men, of whom one third are landsmen, has seventy 
small arms, seventy cutlasses, twenty barrels of powder, fifty 
rounds of great shot, and about two tons weight of small shot ; 
that the said ship is victualled for six months, has two suits of 
sails, three anchors, three cables, and about two tons weight of 
spare cordage ; that ..... goeth mate, or lieutenant, 
gunner, boatswain, . . 

• • carpenter, cook, and .... 

• . surgeon, of the said ship ; and that Messrs. . . . 

of 

merchants, are the principal owners and setters 

out of the said ship. 

On ike same day 

This Declaration was made 
Before Me 
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XIV. 

BAIL BY SURETIES ON OBTAINING LETTERS OF 
MARQUE. 



A business of granting Letters *\ 
of Marque and reprisals to 
Commander 
of the private ship of war 
called the to take 

the ships, vessels, and goods, 
belonging to the 



The day of in 

the year of Our Lord One 
thousand eight hundred 
Before the Wor- 
shipful Doctor 
of Laws, Surrogate of the 
Right Honorable Sir Wil- 
liam Scott, knight and doc- 
tor of laws, lieutenant of 
the High Court of Admi- 
ralty of England, and in the 
same court Official Principal 
and Commissary - General 
and Special, and President 
and Judge thereof, lawfully 
constituted in the chambers 
of the said surrogate, in 
Doctors' Commons, London, 
present, 

Which day, time, and place, personally appeared 
who submitting themselves to the jurisdiction of the High 
Court of Admiralty of England, obliged themselves, their heirs, 
executors, and administrators, unto our sovereign lord the King, 
in the sum of pounds of lawful money of Great 

Britain to this effect ; (that is to say,) That whereas 
is duly authorised by letters of marque and reprisals with the 
ship called the , of the burthen of about 

tons, whereof he, the said goeth master, by force 

of arms, to attack, surprise, seize, and take the ships and vessels, 
goods, wares, and merchandises, chattels and effects belonging 
to the 

excepting only within the harbours, or roads within shot of the 

m 3 
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cannon of princes and states in amity with His Majesty. And 
whereas he, the said hath a copy of certain in- 

structions approved of and passed by His Majesty in Council, 
as by the tenor of the said letters of marque and reprisals, and 
instructions thereto relating, more at large appeareth. If, there- 
fore, nothing be done by the said or any of his 
officers, mariners, or company, contrary to the true meaning of 
the said instructions, and of all other instructions which may 
be issued in like manner hereafter, and whereof due notice shall 
be given him, but that the letters of marque and reprisals afore- 
said and the said instructions, shall in all particulars be well and 
duly observed and performed as far as they shall the said ship, 
master, and company, any way concern ; and if they shall give 
full satisfaction for any damage or injury which shall be done 
by them, or any of them, to any of His Majesty's subjects, or of 
foreign states in amity with His Majesty, and also shall duly and 
truly pay, or cause to be paid, to His Majesty, or the customers 
or officers appointed to receive the same for His Majesty, the 
usual customs due to His Majesty, of and for all ships and goods 
so as aforesaid taken and adjudged for prize. And moreover, 
if the said shall not take any ship or vessel, or any 
goods or merchandises belonging to the enemy, or otherwise 
liable to confiscation through consent, or clandestinely, or by 
collusion, by virtue, colour, pretence of his said letters of 
marque and reprisals, that then this bail shall be void and of 
none effect ; and unless they shall so do, all hereby severally 
consent that execution shall issue forth against them, their heirs, 
executors, and administrators, goods and chattels, wheresoever 
the same shall be found, to the value of the sum of 
pounds before mentioned. And in testimony of the truth 
thereof they have hereunto subscribed their names. 

On the same day 

Taken and acknowledged before 
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XV. 

AFFIDAVIT OF SURETIES.* 

Appeared personally 

and 
the proposed bail and security for Captain on 
granting and issuing to him letters of marque and reprisals for 
the ship called the for the apprehending, seizing, 
and taking the ships, vessels, and goods belonging to the States 
General of the United Provinces, or their vassals and subjects, 
and others inhabiting within any of the territories of the aforesaid 
States General ; and being sworn on the holy evangelist to de- 
pose the truth, severally made oath, each for himself, as follows : 
that at this present time of their being sworn, they are respec- 
tively worth more than the sum of 

pounds over and above all their just debts. 

Same day the said and were 

duly sworn to the truth of this affidavit before me 

Surrogate. 



XVI. 

FORM OF LETTERS OF MARQUE. 

George the Third, by the Grace of God, of the United 
Kingdom of Great Britain and Ireland King, Defender of the 
Faith, to all people to whom these presents shall come greeting : 
Whereas, in consequence of the repeated insults and provo- 
cations which we have experienced from the Government of 
. . . . we find ourselves compelled to take such measures as 
are necessary for vindicating the honour of our Crown and the 
just rights of our subjects, and have therefore, by and with the 
advice of our Privy Council, ordered that general reprisals be 
granted against the ships, goods, and subjects of the French 
Republic, so that as well our fleets and ships, as also other 

* Marriott, p. 119. 

M 4 
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ships and vessels that shall be oomraissionated by letters of 
marque or general reprisals, or otherwise, shall and may 
lawfully apprehend, seize, and take all ships, vessels, and goods 

belonging to or to any persons being 

subjects of or inhabiting within any of 

the territories of and bring the same to 

judgment in our High Court of Admiralty of England or in 
any of our Courts of Admiralty within our dominions for 
proceedings, and adjudication, and condemnation to be there- 
upon had according to the course of Admiralty and laws of 
nations. And whereas by our commission under our Great 
Seal of Great Britain, bearing date the .... of . . 
one thousand eight hundred and we have willed, 

required, and authorised our commissioners for executing the 
office of Lord High Admiral of our said United Kingdom of 
Great Britain and Ireland, or any person or persons by them 
empowered and appointed, to issue forth and grant letters of 
marque and reprisals accordingly, and with such powers and 
clauses to be therein inserted, and in such manner as by our 
said commission more at large appeareth. And whereas our 
said Commissioners for executing the office of our High 

Admiral aforesaid have thought fitly qualified, 

who hath equipped, furnished, and victualled a ship called the 
. . . of the burthen of about two hundred and three tons, 
Spanish built, square stern, warrior head, and three masts, 
mounted with sixteen carriage guns, carrying shot of twelve 
pounds weight, and six swivel guns, and navigated with seventy 
men, of whom one third are landsmen and belonging to the port 
of London, whereof he the said George White is commander, 
and Joseph Lindley and Frederick Christian Zimmerman, of 
Upper Thames Street, London, merchants, are the principal 
owners. And whereas he the said George White hath given 
sufficient bail, with sureties, to us in our said High Court of 
Admiralty according to the effect and form set down in our 
instructions made the seventeenth day of May, one thousand 
eight hundred and three, in the forty -third year of our reign ? 
a copy whereof is given to the said George White. Know ye 
therefore that we do by these presents issue forth and grant 
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letters of marque and reprisals to, and do license, and authorise 
the said George White to set forth in a warlike manner the 
said ship called the " Regulus " under his own command, and 
therewith by force of arms to apprehend, seize, and take the 

ships, vessels, and goods, belonging to or 

any persons being subjects of or inha- 
biting within any of the territories of ....... . 

excepting only within the harbour or roads of princes and 
states in amity with us, and to bring the same to such port as 
shall be most convenient, in order to have them legally adjudged 
in our said High Court of Admiralty of England, or before the 
judges of such other Admiralty Court as shall be lawfully autho- 
rised within our dominions, which being finally condemned, it 
shall and may be lawful for the said George White to sell and 
dispose of such ships, vessels, and goods, so finally adjudged and 
condemned in such sort and manner as by the course of Admi- 
ralty hath been accustomed : Provided always, that the said 
George White keep an exact journal of his proceedings, and 
therein particularly take notice of all prizes which shall be taken 
*by him, the nature of such prizes, the times and places of their 
being taken, and the values of them, as near as he can judge ; as 
also of the station, motion, and strength of the French, as well 
as he or his mariners can discover by the best intelligence he 
can get, and also of whatsoever else shall occur unto him or any 
of bis officers or mariners, or be discovered or declared unto him 
or them, or found out by examination or conference with any 
mariners or passengers of or in any of the ships or vessels taken, 
or by any person or persons, or by any other ways and means 
whatsoever, touching or concerning the designs of the French or 
any of their fleets, vessels, or parties, or of their stations, ports, 
and places, and of their intents therein, and of what ships or 
vessels of the French bound out or home, or to any other place, 
as he or his officers or mariners shall hear of, and of what else 
material in these cases may arrive to his or their knowledge ; of 
all which he shall, from time to time, as he shall or may have 
opportunity, transmit an account to our said Commissioners for 
executing the office of our High Admiral aforesaid, or their se- 
cretary, and keep a correspondence with them by all opportuni- 
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ties that shall present : And further provided, that nothing be 
done by the said George White, or any of his officers, mariners, 
or company, contrary to the true meaning of our aforesaid in- 
structions ; but that the said instructions shall be by them and 
each and every of them, as far as they or any of them are therein 
concerned, in all particulars well and duly performed and ob- 
served. And we pray and desire all kings, princes, potentates, 
states, and republics, being our friends and allies, and all other 
to whom it shall appertain, to give the said George White all 
aid, assistance, and succour, in their ports with his said ship, 
company, and prizes, without doing, or suffering to be done 
to him, any wrong, trouble, or hindrance, we offering to do the 
like when we shall be thereunto desired ; and we will and require 
all our officers whatsoever to give him succour and assistance as 
occasion shall require. In witness whereof, we have caused the 
Great Seal of our High Court of Admiralty of England to be 
hereunto affixed. Given at London, the twenty-eighth day of 
May, in the year of our Lord one thousand eight hundred and 
three, and in the forty-third year of our reign. 

(Signed) Arden, 

Registrar. 



XVIL 

PETITION FOR LICENCE. 
To the Queen's most Excellent Majesty in Council. 



The humble petition of 

Sheweth 

That 

Your petitioners therefore most humbly pray, that a 
licence be granted to your petitioners for per- 
mitting 

And your petitioners shall ever pray. 
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XVIII. 

LICENCE UNDER ROYAL SIGN MANUAL. 

George R. 
George the Third, by the grace of God, of the United 
Kingdom of Great Britain and Ireland King, Defender of the 
Faith, &c. To all commanders of our ships of war and pri- 
vateers, and all others whom it may concern, Greeting. Our 
will and pleasure is, that you permit John Whitton to export 
on board the Papenburgh ship " St. Anton," N. Wilkens, master, 
from the port of Liverpool to any port of Holland, with liberty 
to touch at Tonningen to obtain fresh clearances, one cargo of 
rock salt, to whomsoever the said cargo may appear to belong, 
and notwithstanding all the documents which accompany the 
same may represent it to be destined to any other neutral or 
hostile port ; and that if the said vessel so laden and documented 
be detained, and brought in by any of our ships of war, or 
privateers, the same shall be forthwith liberated, if proceeding 
against for adjudication, upon a claim being given for the same 
by or on the behalf of the said John Whitton, and bail being 
given to answer adjudication, and shall be finally restored upon 
satisfactory proof being made that such cargo was really shipped 
by or under the directions of the said John Whitton, or his 
agents, for the purpose of being exported to Holland, and 
thereupon tEe said vessel shall be permitted to proceed on her 
voyage. This, our licence, to remain in force for four months 
from the date hereof. Given at our Court at St. James's, the 
6th day of June, 1807, in the forty-seventh year of our reign. 

John Whitton, 1 By His Majesty's command, 

Licence. J (Signed) Hawkesbury. 
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XIX. 

ORDER IN COUNCIL TO GRANT LICENCE. 

At the Council Chamber, Whitehall, the 1 lth October, 1809. 

Present : 
The Lords of His Majesty's most Honourable Privy Council. 

Whereas there was this day read at the Board, the humble 
petition of .... on behalf of himself and other British 
merchants, It is ordered in Council, that a licence be granted 
to the petitioner for permitting a vessel bearing any flag except 
the French, and that subject to the conditions hereinafter 
expressed, to sail in ballast (if necessary) from any port in the 
North Sea, Holland, or France, to any port in France, between 
Brest and Bourdeaux, both inclusive, there to load a cargo of 
grain, meal, or flour, if importable according to the provisions 
of the Corn Laws, and Burr stones, and to proceed with the 
same to any port of the United Kingdom ; the master to be 
permitted to receive his freight, and depart with his vessel and 
crew to any port not blockaded, notwithstanding all the docu- 
ments which accompany the ship and cargo may represent the 
ship and cargo to be destined to any other neutral or hostile 
port, and to whomsoever such property may appear to belong, 
upon condition that the name of the vessel, the name of the 
master, and time of her clearance from her port of lading, 
shall be endorsed on the said licence ; that the vessel shall be 
permitted to bear the French flag, only until she is two leagues 
distant from her foreign port of clearance or the neighbouring 
coast ; provided always that this licence shall not be understood 
to protect any vessel navigated by French seamen, or any vessel 
that shall appear to be French built, save and except French 
built vessels which may have been transferred into foreign 
possession prior to the operation of the order of the 11th 
November, 1807, or which may have been taken as prizes from 
the French, and shall not have returned again into French 
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possession; such licence to remain in force for four months 
from the date hereof, and no longer ; and at the expiration of 
the said period, or sooner if the voyage be completed, to be 
deposited, as the case may be, with the Commissioners of his 
Majesty's customs at the port of London, or with the collector 
of the customs at the out-ports ; and the Right Honourable the 
Earl of Liverpool, one of His Majesty's principal Secretaries of 
State, is hereby specially authorised to grant such licence, in 
case his Lordship shall see no objection thereto, annexing to 
such licence the duplicate of this order herewith sent for that 
purpose. 

Stephen Cottrell. 



XX. 

(Seal.) LICENCE. 

To all commanders of His Majesty's ships of war and pri- 
vateers, and all others whom it may concern, Greeting, 

I, the undersigned, one of His Majesty's principal Secretaries 
of State, in pursuance of the authority given to me by His 
Majesty by order of Council under and by virtue of powers 
given to His Majesty by an Act passed in the forty-eighth year 
of His Majesty's reign, intituled " An Act to permit goods 
secured in warehouses in the port of London to be removed to 
the out-ports for exportation to any part of Europe ; for em- 
powering His Majesty to direct that licences which His Majesty 
is authorised to grant under his sign manual may be granted by 
one of the principal Secretaries of State, and for enabling His 
Majesty to permit the exportation of goods in vessels of less 
burthen than are now allowed by law during the present hos- 
tilities, and until one month after the signature of the prelimi- 
nary articles of peace;"* and in pursuance of an order of 
Council specially authorizing the grant of this licence, a duplicate 

* 48 Geo. 3. <x 126. 
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of which order of Council is hereunto annexed, do hereby grant 
this licence for the purposes set forth in the said order of Council, 
. . . on behalf of himself and other British merchants, and 
do hereby permit a vessel bearing any flag except the French, 
and that subject to the conditions hereinafter expressed, to sail 
in ballast (if necessary) from any port in the North Sea, Holland, 
or France, to any port in France between Brest and Bourdeaux, 
both inclusive, there to load a cargo of grain, meal, or flour, if 
importable according to the provisions of the Corn Laws, and 
Burr stones, and to proceed with the same to any port of the 
United Kingdom, the master to be permitted to receive his 
freight, and depart with his vessel and crew to any port not 
blockaded, notwithstanding all the documents which accompany 
the ship and cargo may represent the same to be destined to any 
other neutral or hostile port, and to whomsoever such property 
may appear to belong; provided that the name of the vessel, the 
name of the master, and the time of her clearance from the 
port of lading, shall be endorsed on this licence ; that the vessel 
shall be permitted to bear the French flag, only until she is two 
leagues distant from her foreign port of clearance, or the neigh- 
bouring coast ; provided always that this licence shall not be 
understood to protect any vessel navigated by French seamen, 
or any vessel that shall appear to be French built, save and 
except French built vessels which may have been transferred 
into foreign possession prior to the operation of the order of 
the 11th of November, 1807, or which may have been taken 
as prizes from the French, and shall not have returned again into 
French possession; this licence to remain in force for four 
months from the date hereof, and no longer ; and at the ex- 
piration of the said period, or sooner if the voyage be com- 
pleted, to be deposited, as the case may be, with the Commis- 
sioners of His Majesty's Customs at the port of London, or 
with the collector of the customs at the out-ports. 

Given at Whitehall the 11th day of October, 1809, in the 
49th year of His Majesty's reign. 

Liverpool 
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We, underwritten agents of merchant, have 

delivered this licence as received from him unto the ship . . 

master, sailing under Prussian colours, 

to serve as protection for ship and cargo, to go from thence to 
London, Liverpool, or Bristol, with his cargo, consisting in one 
hundred and eighty tons of wheat ; the said ship has been this 
day cleared outwards at the Custom House of Nantes, the 
twentieth day of January, 1810. 

One hundred and eighty tons of wheat as per bill of lading 
annexed. 



XXL 

STANDING COMMISSION TO EXAMINE IN PREPARATORY. 

George the Third, by the grace of God, of Great Britain, 
France, and Ireland King, Defender of the Faith, to 
mayor of our town of for the time being, and 

to , Greeting. 

Whereas the worshipful 
doctor of laws, surrogate of our beloved the right worshipful 

. • knight and doctor of laws, our lieutenant 

of the High Court of our Admiralty of England, and in the 
same court official principal and commissary general and special, 
and president and judge thereof, and also to hear and determine 
all and all manner of causes and complaints as to ships and 
goods seized and taken as prize, specially constituted and ap- 
pointed, hath, at the petition of our procurator-general, and also 
at the petition of our procurator-general in our office of Admi- 
ralty, decreed a commission to the effect underwritten (justice 
so requiring) : we therefore give power and authority unto you, 
jointly and severally, and do hereby charge and require you, 
that upon such days, and at such places as shall be by you 
appointed for that purpose, you do administer an oath, in due 
form of law, unto, and secretly and separately examine and 
interrogate the respective commanders, masters, officers, and 
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others of the crew of any ship or vessel belonging to the United 
Provinces, or to any persons being subjects of the United Pro- 
vinces, or inhabiting within any of the territories of the United 
Provinces already taken or seized, or that shall hereafter be 
taken or seized as prize, by any of our ships or vessels of war 
having letters of marque, or otherwise seized as prize, and 
brought or to be brought to or near our port of 
or such other person or persons by whom the truth may be 
properly discovered, relating to the property of such ships and 
goods that shall be produced and brought before you, or one of 
you, upon certain interrogatories annexed to these presents, in 
order to judgment, and also upon such other interrogatories as 
may be transmitted to you, as occasion shall require, and that 
you cause their sayings and depositions to be faithfully reduced 
into writing. Assuming for your registrar or actuary .... 
notary public, or ... . notary public, deputy registrar 
of the aforesaid court, or any other notary public, to be by 
them substituted, but such notary public being absent, or not 
caring to act, any other notary public of good credit, and also 
assuming, as often as occasion shall require, an interpreter 
of good credit, to be by you sworn ; further requiring you, 
that having finished the business of examination of the com- 
mander, master, officers, mariners, and others of the crew of 
any ship seized or taken, or to be seized or taken as afore- 
said, and such other person or persons by whom the truth 
may properly be discovered relating to the property of such 
ships and goods; you do, immediately after the examination 
of such witnesses, duly transmit to the judge of our afore- 
said court, or his surrogate, their sayings and depositions with 
the ship papers, delivered upon oath, together with a copy 
of the interrogatories upon which they were examined, and 
the whole proceedings which from time to time have been had 
and done before you, or one of you, reduced into a proper form, 
and authentically and closely sealed up, lest they should be 
opened or perused ; and hereof fail not. 

Given at London, in our aforesaid Court, under the great 
seal thereof, the day of in the year of our 

Lord and of our reign the 
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And we, the afore-mentioned and . . . 

deputy registrars of his Majesty's High 

Court of Admiralty of England, do, by these presents, name 

and substitute in our stead and place, for the expediting this 

commission 

notaries public, jointly and severally reserving to ourselves the 

power of substituting any other person or persons as we shall 

think fit. 

Given as above. 



XXIL 
STANDING INTERROGATORIES. 

George R. 

Standing interrogatories to be administered on behalf 
of our Sovereign Lord George the Third, by the 
grace of God, of the United Kingdom of Great 
Britain and Ireland King, Defender of the Faith, 
to all commanders, masters, officers, mariners, and 
other persons found on board any ships and vessels, 
(L. S.) which may have been, or shall be seized or taken 
as prize by any of his Majesty's ships and vessels 
of war, or by merchant ships or vessels, which have 
or shall have commissions or letters of marque and 
reprisals, concerning such captured ships, vessels, 
or any goods, wares, and merchandises on board 
the same, examined as witnesses in preparatory, 
during the present hostilities. 
Let each witness be interrogated to every of the following 
questions ; and their answers to each interrogatory written 
down. 

I. Interrogate. Where were you born, and where have 
you lived for these seven years last past ? Where do you now 
live, and how long have you lived in that place ? To what 
prince or state, or to whom are you, or have you ever been a 

N 
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subject, and of what cities or towns have you been admitted a 
burgher or freeman, and at what time and in what manner 
were you so admitted ? Did you reside there before your ad- 
mission ? How long have you resided there since you were 
admitted a burgher, or freeman, or where have you resided 
since ? What did you pay for your admission ? Are you a 
married man, and if married, where do your wife and family 
reside ? 

II. Interrogate, Were you present at the time of the 
taking and seizing the ship or her lading, or any of the goods 
or merchandises concerning which you are now examined? 
Had the ship, concerning which you are now examined, any 
commission ? What, and from whom ? 

III. Interrogate. In what place, latitude, or port, and in 
what year, month, and day, was the ship, and goods concerning 
which you are now examined, taken and seized ? Upon what 
pretence and for what reasons were they seized ? Into what 
place or port were they carried, and under what colours did the 
said ship sail ? What other colours had you on board, and for 
what reason had you such other colours ? Was any resistance 
made at the time when the said ship was taken ; and if yea, 
how many guns were fired, and by whom, and by what ship or 
ships were you taken? Was such a vessel a ship of war, or a 
vessel acting without any commission, as you believe? Were 
any other, and what ships, in sight at the time of the capture ? 

IV. Interrogate. What is the name of the master or 
commander of the ship or vessel taken ? How long have you 
known the said master, and who appointed him to the command 
of the said ship ? Where did such master take possession of 
her, and at what time, and what was the name of the person 
who delivered the possession to the said master? Where doth 
he live ? Where is the said master's fixed place of abode ? 
If he has no fixed place of abode, then let him be asked, Where 
was his last place of abode, and where does he generally reside? 
How long has he lived there ? Where was he born, and of 
whom is he now a subject ? Is he married ; if yea, where do 
his wife and family reside ? 

V. Interrogate. Of what tonnage or burthen is the ship 
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which has been taken? What was the number of mariners 
and of what country were the said seamen or mariners ? Did 
they all come on board at the same port, or at different ports, 
.and who shipped or hired them, and when and where ? 

VI. Interrogate. Had you, or any of the officers or mari- 
ners belonging to the ship or vessel, concerning which you are 
now examined, any and what part, share, or interest in the said 
ship, or her lading ? If yea, set forth who and what goods or 
interest you or they have ? Did you belong to the said ship 
or vessel at the time she was seized and taken ? In what capa- 
city did you belong to her? How long have you known her?. 
When and where did you first see her? In what country was 
she built, as far as you know, or have reason to believe ? 

VII. Interrogate. What is the name of the ship ? How 
long hath she been so called ? Do you know of any other 
name or names by which she hath been called ? If yea, what 
were they ? Had she any passport or sea brief on board, and 
from whom ? To what ports and places did she sail during her 
said voyage before she was taken ? Where did her last voyage 
begin, and where was the said voyage to have ended? Set 
forth the quality of every cargo the ship has carried to the 
time of her capture from the time you have known her, and 
what ports such cargoes have been delivered at ? From what 
ports and at what time, particularly from the last clearing port, 
did the said ship sail, previously to the capture ? Under whose 
direction and management has she usually been, with respect 
to her employment in trade? With whom do you correspond 
on the concerns of the vessel and her cargoes? Have you 
lately written or received letters thereon, and to and from 
whom ? 

VIII. Interrogate. What lading did the said ship carry 
out at the time of her first setting sail on her last voyage, and 
what particular sort of lading and goods had she on board at 
the time when she was taken? In what year and in what 
month was the same put on board? Set forth the different 
species of the lading, and the quantities of each sort. 

IX. Interrogate. Who were the owners of the ship or 
vessel concerning which you are now examined, at the time 

N 2 



180 

when she was seized ? How do you know that they were the 
owners of the said ship at that time? Of what nation or 
country are such owners by birth ? Where do they reside, and 
where do their wives and families reside ? How long have they 
resided there? Where did they reside before, to the best of 
your knowledge ? To whom are they subjects ? 

X. Interrogate. Was any bill of sale made, and by whom, 
to the aforesaid owners of the said ship ; and if any such was 
made, in what month and year ? Where, and in the presence of 
what witnesses was such bill of sale made ? Was any and what 
engagement entered into concerning the purchase further than 
what appears upon the bill of sale ? If yea, was it verbal or 
in writing ? Where did you last see it, and what is become 
of it? 

XI. Interrogate. Was the said lading put on board at 
one port and at one time, or at several ports and at several 
times, and at what ports, by name ? Set forth what quantities 
of each sort of goods were shipped at each port. 

XII. Interrogate. What are the names of the respective 
laders or owners, or consignees, of the said goods? What 
countrymen are they ? Where do they now live and carry on 
their business or trade ? How long have they resided there ? 
Where did they reside before, to the best of your knowledge ? 
And where were the said goods to be delivered, and for whose 
real account, risk, or benefit? Have any of the said consignees 
or laders any, and what interest, in the said goods ? If yea, 
whereon do you found your belief that they have such interest ? 
Can you take upon yourself to swear that you believe, that at 
the time of the lading the cargo, and at the present time, and 
also if the said goods shall be restored and unladen at the des- 
tined ports, the goods did, do, and will belong to the same 
persons, and to none others? What is the ground of your 
knowledge or belief? 

XIII. Interrogate. How many bills of lading were signed 
for the goods seized on board the said ship ? Were any of those 
bills of lading false or colourable, or were any bills of lading 
signed which were different in any respect from those which 
were on board the ship, at the time she was taken? What 
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were the contents of such other bills of lading, and what be- 
came of them? 

XIV. Interrogate. Are there, in Great Britain, any bills 
of lading, invoices, letters, journals, letter- books, or instruments, 
relative to the ship and goods, concerning which you are now 
examined? If yea, set forth where they are, and in whose pos- 
session, and what is the purport thereof, and when they were 
brought or sent into this kingdom ? 

XV. Interrogate. Was there any charter-party signed for 
the voyage in which the ship concerning which you are now 
examined, was seized and taken ? What became thereof? 
When, where, and between whom, was such charter-party 
made ? What were the contents of it ? 

XVI. Interrogate. What papers, bills of lading, letters, 
or other writings, were on board the ship at the time she took 
her departure from the last clearing port, before her being 
taken as prize ? Where any of them burnt, torn, thrown over- 
board, destroyed, or cancelled, concealed or attempted to be 
concealed, and when, and by whom, and who was then present? 

XVII. Interrogate. Has the ship concerning which you 
are now examined, been at any time, and when, seized as prize ; 
If yea, was she liberated or condemned ? If condemned, set 
forth into what port she was carried, and by whom, and by 
what authority, or on what account was she condemned ? 

XVIII. Interrogate. Have you sustained any loss by the 
seizing and taking the ship concerning which you are now 
examined ? If yea, in what manner do you compute such, your 
loss? Have you already received any indemnity, satisfaction, 
or promise of satisfaction, for any part of the damage which 
you have sustained, or may sustain by this capture and deten- 
tion, and when, and from whom? 

XIX. Interrogate. Is the said ship or goods, or any, and 
what part insured ? If yea, for what voyage is such insurance 
made, and at what premium, and when and by what persons, 
and in what country was such insurance made ? 

XX. Interrogate. In case you had arrived at your des- 
tined port, would your cargo, or any part thereof, on being 
unladen, have immediately become the property of the con- 
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signees, or any other person, and whom ? Or was the lader to 
take the chance of the market, for the sale of his goods ? 

XXI. Let each witness be interrogated of the growth, pro- 
duce, and manufacture of what country and place was the 
lading of the ship or vessel, concerning which you are now 
examined, or any part thereof? 

XXII. Interrogate. Whether all the said cargo or any 
and what part thereof, was taken from the shore or quay, or 
removed or transhipped from one boat, barque, vessel or ship, 
to another? From what, and to what shore, quay, boat, 
barque, vessel, or ship, and when and where, was the same so 
done? 

XXIII. Interrogate. Are there in any country besides 
Great Britain, and where, or on board any and what ship or 
ships, vessel or ^vessels, other than the ship and vessel con- 
cerning which you are now examined, any bills of lading, 
invoices, letters, instruments, papers, or documents relative to 
the said ship or vessel and cargo, and of what nature are such 
bills of lading, invoices, letters, instruments, papers or docu- 
ments, and what are the*contents ? 

XXIV. Interrogate. Were any papers delivered out of 
the said ship or vessel, and carried away in any manner what- 
soever ? """And when, and by whom, and to whom, and in whose 
custody, possession, or power, do you believe the same now 
are ? 

XXV. Interrogate. Was bulk broken, during the voyage 
in whidTyou were taken, or since the capture of the said ship? 
And when, and where, r by whom, and by whose orders? And 
for what purpose, and in what manner ? 

XXVL Interrogate. Were any passengers on board the 
aforesaid ship ? Where any of them secreted at the time of the 
capture ? Who were the passengers by name ? Of what na- 
tion, rank, profession, or occupation ? Had they any com- 
mission? r For what purpose, and from whom? From what 
place were' they taken on board, and when ? To what place 
were they finally destined, and upon what business? Had any, 
and which, of the passengers any and what property or concern 
or authority, directly or indirectly, regarding the ship and 
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cargo ? Were there any officers, soldiers, or mariners, secreted 
on board, and for what reason were they secreted ? Were any 
of his. Britannic Majesty's subjects on board, or secreted or 
confined at the time of the capture ? How long ? and why ? 

XXVII. Interrogate. Were and are, all the passports, 
sea-briefs, charter-parties, bills of sale, invoices, and papers, 
which were found on board entirely true and fair ? Or are any 
of them false or colourable ? Do you know of any matter or 
circumstance to affect their credit ? By whom were the pass- 
ports or sea-briefs obtained, and from whom? Were they 
obtained for this ship only ? And upon the oath or affirmation 
of the persons therein described, or were they delivered to, or 
on behalf of the person cr persons who appear to have been 
sworn, or to have affirmed thereto, without their having ever, 
in fact, made any such oath or affirmation ? How long a time 
were they to last ? Was any duty or fee payable and paid for 
the same ? And is there any duty or fee to be paid on the 
renewal thereof? Have such passports been renewed, and how 
often ? And has the duty or fee been payable for such renewal ? 
Was the ship in a port in the country where the passports and 
sea-briefs were granted? And if not, where was the ship at the 
time ? Had any person on board any let-pass or letters of safe 
conduct ? If yea, from whom, and for what business ? 

XXVIII. Interrogate. If it should appear that there are 
in Ireland, or the British American Colonies, or in any other 
place or country, besides Great Britain, any bills of lading, 
invoices, instruments, or papers relative to the ship and goods, 
concerning which the witness is now examined : — Then enter- 
rogate, how were they brought into such place or country? 
In whose possession are they, and do they differ from any of 
the papers on board, or in Great Britain, or Ireland, or else- 
where, and in what particular do they differ? Have you 
written or signed any letters ir papers, concerning the cargo, 
before or since the capture of the ship ? If yea, what was 
their purport ? To whom were they written and sent, and what 
is become of them ? 

XXIX. Interrogate. Towards what port or place was the 
ship steering her course at the time of her being first pursued 
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and taken ? Was her course altered upon the appearance of 
the vessel by which she was taken ? Was her course at all 
times, when the weather would permit, directed to the place or 
port for which she appears to have been destined by the ship 
papers ? Was the ship before, or at the time of her capture, 
sailing beyond, or wide of the said place or port to which she 
was so destined by the said ship papers ? At what distance was 
she therefrom ? Was her course altered at any, and what 
time and to what other port or place, and for what reason ? 

XXX. Interrogate. By whom, and to whom hath the said 
ship been sold or transferred, and how often ? At what time 
and at what place, and for what sum or consideration, hath 
such sum or consideration been paid or satisfied ? Was the 
sum paid, or to be paid, a fair and true equivalent ? Or what 
security, or securities, have been given for the payment of the 
same, and by whom, and where do they live now ? Do you 
know or believe in your conscience, such sale or transfer has 
been truly made ? And not for the purpose of covering or 
concealing the real property ? Do you verily believe that if 
the ship should be restored, she will belong to the persons now 
asserted to be the owners, and to none others ? Are there any 
private agreements for the return of the ship to her former 
owners at the conclusion of the war, or at any other period. 

XXXI. Interrogate. What guns were mounted on board 
the ship, and what arms and ammunition were belonging to 
her ? Why was she so armed ? Were there on board any other 
guns, mortars, howitzers, balls, shells, handgranades, muskets, 
carbines, fuzees, halberts, spontoons, swords, bayonets, locks for 
muskets, flints, ram-rods, belts, cartridges, cartridge-boxes, 
pouches, gunpowder, saltpetre, nitre, camp equipage, military 
tools, uniforms, soldiers' clothing or accoutrements, or any sort 
of warlike or naval stores? Where any of such warlike or 
naval stores, or things, thrown overboard, to prevent suspicion 
at the time of the capture ? And were, and are any such warlike 
stores, before described, concealed on board under the name of 
merchandise, or any other colourable appellation in the ship 
papers ? If yea, what are the marks on the casks, bales, and 
packages, in which they were concealed ? Are any of the 
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before-named articles, and which, for the sole use of any fortress 
or garrison in the port or place to which such ship was des- 
tined? Do you know or have you heard of any ordinance, 
placart, or law existing, in such kingdom or state, forbidding 
the exportation of the same by private persons without licence ? 
Were such warlike or naval stores put on board by any public 
authority ? When, and where, were they put on board ? 

XXXII. Interrogate. What is the whole which you. 
know or believe, according to the best of your knowledge and 
belief, regarding the real and true property and destination of 
the ship and cargo, concerning which you are now examined, 
at the time of the capture ? 

XXXIII. Interrogate. Did the said ship, on the voyage 
in which she was captured, or on, or during any, and what for- 
mer voyage or voyages, sail under the convoy of any ship or 
ships of war, or other armed vessel or vessels ? If yea, inter- 
rogate for what reason, or purpose, did she sail under such 
convoy ? Of what force was or were such convoying ship or 
ships? And to what State or country did such ship or ships 
belong ? What instructions or directions had you, or did you 
receive on each and every of such voyages, when under con- 
voy, respecting your sailing or keeping in company with such 
armed or convoying ship or ships, and from whom did you 
receive such instructions or directions? Had you any and 
what instructions or directions, and from whom, for resisting 
or endeavouring to avoid or escape from capture, or for de- 
stroying, concealing, or refusing to deliver up your ship's docu- 
ments and papers ? Or any and what other papers, that might 
be, or were put on board your said ship ? If yea, interrogate 
particularly as to the tenor of such instructions, and all par- 
ticulars relating thereto ? Let the witness be asked if he is in 
possession of such instructions, or copies thereof, and, if yea, 
let him be directed to leave the same with the Examiner, to be 
annexed to his deposition. 

XXXIV. Interrogate. Did the said ship, during the voy- 
age in which she was captured, or on or during any and what 
former voyage or voyages, sail to, or attempt to enter any port 
under blockade by the arms or forces of any, and which of the 
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belligerent powers ? If yea, when did you first learn or hear 
of such port being so blockaded, and were you at any and what 
time, and by whom warned not to proceed to, or to attempt to 
enter such blockaded port? What conversation or other com- 
munication passed thereon ? And what course did you pursue 
upon, and after, being so warned off? 



ADDITIONAL INTERROGATORIES. 

1. Interrogate. Did the said ship on the voyage in which 
she was captured, on or during any, and what former voyage 
or voyages, sail under the convoy of any ship or ships of war, 
or other armed vessel or vessels ? If yea, interrogate for what 
reason or purpose did she sail under such convoy ? Of what 
force was or were such convoying ship or ships, and to what 
state or country did such ship or ships belong ? What instruc- 
tions or directions had you or did you receive on each and 
every of such voyages, when under convoy, respecting your 
sailing or keeping in company with such armed or convoying 
ship or ships, and from whom did you receive such instructions 
or directions ? Had you any and what instructions or direc- 
tions, and from whom, for resisting, or endeavouring to avoid 
or escape from capture, or for destroying, concealing, or refusing 
to deliver up your ship's documents and papers ? Or any and 
what other papers, that might be, or were put on board your 
said ship ? If yea, interrogate particularly as to the tenor of 
such instructions, and all particulars relating thereto. Let the 
witness be asked if he is in possession of such instructions, or 
copies thereof, and if yea, let him be directed to leave the same 
with the Examiner, to be annexed to his deposition. 

2. Interrogate. Did the said ship, during the voyage in 
which she was captured, or on doing any and what former 
voyage or voyages, fail to or attempt to enter any port under 
blockade by the arms or forces of any, and which of the belli- 
gerent powers? If yea, when did you first learn or hear of 
such port being so blockaded ? 
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XXIII. 



DEPOSITIONS. 



Depositions* of witnesses had and taken at the house of 
George Hunt, Notary Public, at and within the borough of 
Plymouth, in the county of Devon, before us, Richard Birdwood 
and Archibald Burt Gibson, Esquires, two of the commissioners 
named and appointed in and by a certain commission to us and 
others directed, jointly and severally, bearing date the first day 
of February last past, issued out of and under the Great Seal 
of his Majesty's High Court of Admiralty of England, to the 
standing interrogatories annexed to the said commission upon 
the oath of the several witnesses hereinafter named, by the 
interpretation of John Kroger, of Plymouth aforesaid, gentle- 
man, who was first duly sworn interpreter in that behalf, in the 
presence of me, George Hunt, Notary Public, one of the actu- 
aries substituted therein, 

Lambert Peters, aged fifty-five years, master or commander 
of the ship or vessel called the " Goede Hoop," deposeth and 
saith as follows, (that is to say): 

1. To the first interrogatory. 



34. To the thirty-fourth interrogatory this deponent saith, 
that the said ship did not on the voyage in which she was taken, 
nor on or during any former voyage or voyages, to his know- 
ledge, sail to or attempt to enter any port under blockade by 
the arms or forces of any of the belligerent powers, except 
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sailing from Marennes to Rochelle aforesaid, when she took on 
board her present cargo. 

LAMBERT PETERS. 
John Kroger, Interpreter. 
On the fifth day of August, One thou- 
sand eight hundred and nine, the said 
Lambert Peters was repeated and 
acknowledged to the preceding exa- 
minations. 

Before us, 

R. Birdwood, 1 n 

A. B. Gibson, ) Comnuss.oners. 

In the presence of me, 

Geo. Hunt, 

Notary Public. 
At the time the said Lambert Peters was repeated to his 
examination, he desired to add that the said two letters delivered 
to the said Widow Seymons and Son, had been transmitted 
by them to Messrs. Pedder andBlutim, of London, Merchants, 
and that at the same time he brought and delivered in the 
journal hereto annexed, marked with the letter B. 

LAMBERT PETERS. 

John Kroger, Interpreter. 

R. Birdwood, 1 Commissioners . 
A. B. Gibson, J 

In the presence of me, 

Geo. Hunt, 

Notary Public. 



189 



XXIV. 

PROTEST. 

By this public instrument of protest, Be it known 
and made manifest unto all people whom it doth or may con- 
cern, that on this present day, being the second day of August* 
One thousand eight hundred and nine, there came and 
personally appeared before me, John Saunders of Plymouth, in 
the county of Devon, Notary Public and a Master Extraordi- 
nary in Chancery, duly and lawfully sworn, Lambert Peters, 
master of the galliot or vessel called Goede Hoop, of and be- 
longing to Oldenburgh, of the burthen of sixty -five rye lasts, and 
also Beerent Jacobs, mate, and Pieter Abrams, mariner, both of 
and belonging to the said ship, who did all of them, by the inter- 
pretation of Mr. Johann Gottlieb Shereiber of Plymouth afore- 
said, declare, attest, and affirm in manner following (that is to 
say), and first the said appearant, 

Lambert Peters, for himself, did declare and affirm that the 
said ship, having been chartered at Marennes on the twenty-fifth 
day of March last by Messrs. Dardillouz and Renault, of that 
place, merchants, to proceed from thence to Rochelle, and there 
to take on board a cargo of Cognac brandy for Hull. He, the 
said appearant, in pursuance of such charter-party, sailed in and 
with the said galliot from Marennes, on the twenty-eighth of the 
same month, and arrived at Rochelle, on the first day of April 
following ; that on the fourth day of April he began to take the 
said cargo on board, under his Britannic Majesty's licence for 
that purpose ; but on the tenth of the same month, an embargo 
having been laid on the shipping in that port, the freighters dis- 
continued to load the said ship until the eighth day of May fol- 
lowing, when the embargo having been taken off, they recom- 
menced the loading the said cargo, and on the thirteenth of the 
same month the cargo was all taken on board ; but the wind 
not proving favourable for sailing, they were prevented from 
proceeding to sea; and on the eighteenth of the same month an 
embargo was again laid on the shipping, which was continued 
until the twenty-fifth day of June following. 
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And all the said appearants did declare and affirm, that having 
received on board the said ship at Rochelle such cargo of brandy 
as aforesaid, they sailed therewith from thence on the twenty- 
ninth day of June last, at four o'clock in the morning with a 
northerly wind, bound with the said cargo to Hull, the said galliot 
being then tight, staunch, and strong, well manned, tackled, and 
provided, and in good order and condition to proceed on the 
said voyage ; and at ten o'clock the same morning, being then off 
St. Martin's, they were fired at and brought to by an English 
brig of war, which they have since found to be his Majesty's 
brig of war, the commander of which sent a boat with an officer 
alongside the said ship, who, on coming on board, demanded the 
ship's papers and required the said appearant, the master, to 
accompany him with the papers on board the Admiral's ship, 
which he accordingly did ; and the said appearant, the master, 
for himself, further declared that, on coining on board the Ad- 
miral's ship he informed the Admiral that he was bound to Ply- 
mouth for orders, aud from thence to Hull under convoy ; but 
he was then told that his ship would be sent to the port of 
Plymouth, and at twelve o'clock at noon the same day the Admiral 
sent art officer on board to take possession of ship and cargo for 
that purpose. 

And all the said appearants further declared and affirmed, that 
at five o'clock in the afternoon of the same day they proceeded 
on their voyage with a northerly wind, under the directions of 
the said prize-master ; and on the first day of July following, it 
came on to blow a heavy gale of wind at west south-west, accom- 
panied with a heavy swell of sea, which occasioned their ship to 
labour and strain to such a degree, and received so many heavy 
seas on deck, and to become so leaky, that they could not keep 
her free with both pumps ; that the weather continued very 
boisterous, with much rain, during that and the following day, 
when the crew were so much fatigued by constant pumping, that 
they could not stand it any longer ; and in order to get their 
ship into a place of greater safety, and to procure assistance 
from the English squadron (then lying in St Martin's Road), 
they proceeded thither, and came to an anchor there, when 
three English brigs of war which were stationed there sent ten 
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of their crews on board their ship, in order to assist in pumping 
to keep the ship afloat ; that on the third of July, the weather 
moderated, but on the following day, the fourth, it again came on 
very boisterous, and so continued until the eighth of the same 
month, when one of the aforesaid brigs conducted their ship to 
the Admiral of the same fleet, then lying oft' the Isle of Oberon, 
by which they had been detained, where they arrived and came 
to an anchor the following day (the ninth) at noon ; and the 
said appearants further declared, that on the following day (the 
tenth) another officer and six men were sent on board their ship, 
in lieu of the ten men which had been sent on board from the 
brigs, who were then taken out ; and in the course of the same 
day one of the prize-masters which had been put on board their 
ship, without any provocation, and merely from wantonness, 
threatened the said appearant, the master, to shoot him, and pre- 
sented a pistol at him, but for no other reason, they think, but 
to frighten the said master, and to amuse himself; that they left 
the Admiral the same day, and proceeded on their voyage under 
the direction of the prize-master and men so put on board them, 
with variable winds and weather, and without any further cir- 
cumstance material occurring until the twenty-ninth of the 
same month, when they were brought to an anchor in Catwater, 
within the port of Plymouth aforesaid, under the direction of the 
same prize-master and men. 

And the said appearant, the master, for himself, further de- 
clared that on the tenth of July, some of the crew which were 
sent on board his ship stole his watch, three bottles of liquor, 
about half a keg of Cognac brandy, a looking-glass, some to- 
bacco, and some silver coin, which they carried off; that they 
also took a sample-box (but which was afterwards returned), 
knocked out the bottoms of the water-casks, merely from 
wantonness, damaged some boxes of wine, and opened and 
spilled some pipes of brandy and plundered them of part of 
their contents, and damaged and plundered some sample-boxes, 
although the Admiral had given strict orders to the contrary. 

And the said appearant further declared that after his being 
brought to the port of Plymouth aforesaid, he produced his 
licence and ship's papers to the agent for the captors in the 
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presence of the said appearant, the interpreter, who took the 
same and still detains them from the said appearant, and his 
said ship is still detained by the said captors. 

And the said appearant farther declared that his having re- 
ceived orders from the freighters not to produce his licence to 
any one at sea, was the reason of his not producing it until his 
arrival at the port of Plymouth aforesaid. 

And all the said appearants further declared, that since their 
said ship has been iu the possession of the said captors, she has 
suffered very much in her sails and otherwise, owing to the 
mismanagement of the prize-master and men sent on board her ; 
and further, that the said capture was forcible and against their 
will and consent, and without their being in any manner able 
to prevent the same. 

And lastly, the said appearant, the master, for himself, further 
declared, that he was bound in and with the said ship and her 
cargo to Plymouth, for orders, and from thence to Hull, and 
to no other port or place but an English port. 

Whereupon, I, the said notary, at the special instance and 
request of the said Lambert Peters, have protested, and do 
now by these presents protest, against the said captors, their 
agents, and all others concerned as well for the capture and 
detention of the said ship and her cargo, as also for the plunder - 
committed by the prize-master and men in manner aforesaid, 
and for all consequences attendant thereupon, and for all costs, 
loss, damages, charges, hindrances, delays, and expenses, which 
the said ship and her cargo, or the owners or proprietors, or 
freighters thereof respectively, any or either of them, already 
have or hath sustained, received, suffered, or been put unto, or 
shall or may sustain or be put unto by reason or on account of 
the capture and detention, and matters and things aforesaid, or 
in respect thereof. 

In testimony whereof, the said appearants, together with the 
said interpreter, have hereunto subscribed their names, and 
have been duly and severally sworn, the said appearants, to 
the truth of the premises, and the said interpreter to a faithful 
interpretation thereof by oath taken before me the said John 
Saunders ; and I, the said notary, have hereunto subscribed my 
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name, and also affixed my notarial seal of office the day and 

year first before written. 
J. G. Shereiber, Interpreter. 

LAMBERT PETERS, 
BEERENT JACOBS, 
PIETER ABRAMS. 

(L.S.) John Saundees, 

Notary Public, and a Master Extraordinary 
in Chancery. 



XXV. 

SHIPS PAPERS. 



The most important of these, and those naturally looked to 
as proof of the property, the ship, and cargo, are — 

1. THE REGISTER OR CERTIFICATE OF REGISTRY. 

Fr. : Acte du Propriety du navire. 

ItaL : Contratto di compra. 

Germ. : Beylbrief (but this is rather ship builder's contract ; Tide 

No. 7). 
Dutch : Bijlbrief. 
Swedish : Bilbref. 
Danish i Bilbrev. 

The certificate specifies the name, occupation, and residence 
of every owner, in the proportions mentioned on the back of it, 
the name of the ship, the place to which she belongs, her ton- 
nage, the name of the master, the time and place of the built 
or of condemnation, the number of decks and masts, the length, 
breadth, height between decks (if more than one), or depth 
of the hold (if only one deck), whether rigged with a standing 
or running bowsprit, the description of her stern (whether 
carvel or clinker-built, and gallery, and kind of head, if there 
be any); and on the back are endorsed the names of the 
several owners, with the number of sixty-fourth shares held by 
each. 
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Certificate of British Registry 

This is to certify, that 
having made and subscribed the declaration required by law, 
and having declared that 
together with 

sole owner (in proportions specified on the back hereof) of the 
ship or vessel called the 

of which is of the 

burthen of tons 

and whereof 

is the master, and that the said ship or vessel was (built at 
or captured in war) and 

having certified to us 

that the said ship or vessel has decks and 

masts ; that her length from the fore part of the 

main stem to the after part of the stern-post aloft 

is her breadth at the broadest part, taken 

the main-wales, is 
her is 

that she is rigged, with a 

bowsprit; is sterned 

built ; has galleries, and head ; 

that the frame-work and is 

and that she is , and the said 

subscribing owners, having consented and agreed to the above 
description, and having caused sufficient security to be given, 
as required by the law, the said ship or vessel, called the 

has been duly registered at 
the port of 

Certified under our hands, at the Custom-House, in the said 
port this 

day of in the year one thousand eight 

hundred and 

* Admeasured under the Act 3 & 4 Will. iv. cap. 55* 

Collector, 
Comptroller. 
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On the back are endorsed the names of the owners in the 
following manner : — 

Names of the several owners I Number of sixty - fourth 
within mentioned. | shares held by each owner. 

And on the opposite side, — 
Form of endorsement for change of master. 
Custom-House, dated 

has now become 

master. 
Collector. 
Comptroller. 
Custom-House, dated, &c. 

2. Passport or Sea-Letter. 
This is a permission from the neutral state to the master of 
the vessel to proceed on the intended voyage, and usually con- 
tains his name and residence, the name, description, and desti- 
nation of the vessel, with such other matter as the local law and 
practice require. 

American Pass or Sea-Letter. 
By the President of the United States of America, 
suffer the General Knox, Henry Russell master or commander, of 
the burthen of 266 and ^ tons, or thereabouts, mounted with no 
guns, navigated with eleven men, to pass with her company, 
passengers, goods, and merchandises, without any hindrance, 
seizure, or molestation, the said ship appearing, by good testi- 
mony, to belong to one or more of the citizens of the United 
States, and to him or them only. 

Number 144. Given under my hand and seal 

One hundred and forty-four, of the United States of America, 
(Seal) the 25th day of January, in the 

year of our Lord 1813. 
(Signed) JAMES MADISON. 
By the President, 

(Signed) JAMES MONROE, 



State of Virginia, and District 
of Columbia. 



Secretary of State. 



Countersigned by H. Simms, Deputy-Collector, 

o 2 
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3. Muster Roll, or R6lb d'Equipage. 
ltd. : Mostra. 
Germ. : Musterrolle. 
Swedish: Monstrerolle. 
Danish: Monstre-rol. 
This contains the names, ages, quality, national character, of 
every person of the ship's company. 

United States of America. 

List of the Crew of the Ship of 

whereof is at present master, 

from to 



Name. 


Natives of. 


Place of 
Residence. 


Age. 


Quality. 


Remarks. 


A.B. 


United States 

of 

America. 


Boston. 


45. 


Mate. 





4. Charter Party. 

Fr. : Charte partie. 
Germ. : Charte partie. 
Ital. t Contratto di noleggio. 
Sw. : Certe parte, befraktningsbref. 
The contract by which an entire ship, or at least the principal 
part of it, is let for a determined voyage. 



London. 



Charter Parti/. 



It is this Day mutually agreed between 

of the good ship or vessel, called the 
of the measurement of tons, or 

thereabouts, now 

and of 

merchants ; 
That the said ship being tight, staunch, and strong, and every 
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way fitted for the voyage, shall, with all convenient speed, sail 

and proceed to 

or so near thereunto as she may safely get, and there load from 

the factors of the said 

not exceeding what she can reasonably stow and carry, over 

and above her tackle, apparel, provisions, and furniture ; and 

being so loaded, shall therewith proceed to 

or so near thereunto as she may safely get, and deliver the same 

on being paid freight 

(the act of God, the Queen's enemies, fire, and all and every 

other dangers and accidents of the seas, rivers, and navigation, 

of whatever nature and kind soever, during the said voyage, 

always excepted). The freight to be paid on unloading, and 

right delivery of the cargo, 

running days are to be allowed the said mer- 
chants (if the ship is not sooner dispatched) for loading the said 
ship, at And 

days on demurrage, over and above the said laying days, at 
per day. Penalty for non-performance of this 
Agreement, 

5. Bill of Lading. 

Fr. : Connoissement 

It : Polizia di carico. 

Germ, i Connossement, Ladenschein. 

Dutch. : Vrachtbriefc 

Sw. : Connassement 

By which the master acknowledges the receipt of the goods spe- 
cified therein, and promises to deliver them to the consignee or 
his order. There are usually several duplicates, of which 
one is delivered to the master, one retained by the shipper 
of goods, and one sent to the consignees. 

Shipped in good order and well conditioned by 

in and upon the good ship called the 

whereof is master for this present voyage 

and now riding at anchor in the 

and bound for 

o s 
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being marked and numbered as in the margin, and 
are to be delivered in the like good order and well- 
conditioned at the aforesaid port of 
(the act of God, the Queen's enemies, fire, and all 
and every other dangers and accidents of the seas, 
rivers, and navigation of whatever nature and kind 
soever excepted) unto or to 

assigns freight for the said goods 

with primage and average accustomed. 

In witness whereof the master or purser of the said 
ship hath affirmed to bills of lading all of 

this tenor and date, the one of which bills 

being accomplished, the other to stand void. 

Dated in 

6. Invoices. 

Fr.: Facture. 
Germ.'. Factor. 

These contain the particulars and prices of each parcel of 
goods with a statement of charge thereon, which are usually- 
transmitted from the shipper to the consignees. v 

7. Log-book, or Ship's Journal. 

Fr. : Livre de loc journal. 
Germ. : Log buch. 
Sw. : Lag bok. 

which contains an accurate account of the ship's course, with a 
short history of the occurrences during the voyages. 



POLICY OF INSURANCE. 

Fr. : Police. 
ItaJ. . Polizza. 
Germ. : Police, polize. 
Sw. : Policen. 
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A contract whereby a person takes upon himself the risks of 
a sea voyage, obliging himself to make good the losses and 
damages that may befall the vessel, &c, in consideration of a 
certain percentage. 

Policy of Insurance. 

In the name of God. Amen. 

as well in own name, as for and in the name and names 

of all and every other person or persons to whom the same 
doth, may, or shall appertain, in part or in all, doth make assu- 
rance, and cause and them, and every of them, to 
be insured, lost or not lost, at and from 

Upon any kind of goods and merchandises, and also upon the 
body, tackle, apparel, ordnance, munition, artillery, boat and 
other furniture, of and in the good ship or vessel, called the 
whereof is master, under God, for this present 
voyage, or whosoever else shall go for master in 

the said ship, or by whatsoever other name or names the said 
ship, or the master thereof, is or shall be named or called; 
beginning the adventure upon the said goods and merchandises 
from the loading thereof aboard the said ship, 
upon the said ship, &c. and so shall continue and 

endure, during her abode there, upon the said ship, &c. And 
further, until the said ship, with all her ordnance, tackle, 
apparel, &c, and goods and merchandises whatsoever, shall be 
arrived at upon the said ship, &c, until she hath 

moored at anchor twenty -four hours in good safety ; and upon 
the goods and merchandises until the same be there discharged 
and safely landed. And it shall be lawful for the said ship, &c, 
in this voyage, to proceed and sail to, and touch and stay at any 
ports or places whatsoever, without prejudice to 

this insurance. The said ship, &c., goods and merchandises, 
&c, for so much as concerns the assured, by agreement between 
the assured and assurers in this policy, are and shall be valued 
at 

Touching the adventures and perils which we the assurers are 
contented to bear, and do take upon us in this voyage : they are 

o 4 
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of the seas, men of war, fire, enemies, pirates, rovers, thieves, 
jettisons, letters of mart and counter-mart, surprisals, takings at 
sea, arrests, restraints, and detainments of all kings, princes, 
and people, of what nation, condition, or quality soever, barratry 
of the master and mariners, and of all other perils, losses, and 
misfortunes that have or shall come to the hurt, detriment, or 
damage of the said goods and merchandises and ship, &c, or 
any part thereof. And in case of any loss or misfortune, it shall 
be lawful to the assured, their factors, servants, and assigns, to 
sue, labour, and travel for, in and about the defence, safeguard, 
and recovery of the said goods and merchandises, and ship, &c, 
or any part thereof, without prejudice to this insurance ; to the 
charges whereof we the assurers will contribute each one accord- 
ing to the rate and quantity of his sum herein assured. And it 
is agreed by us the insurers, that this writing or policy of assu- 
rance shall be of as much force and effect as the surest writing 
or policy of assurance heretofore made in Lombard Street, or in 
the Royal Exchange, or elsewhere in London. And so we the 
assurers are contented, and do hereby promise and bind our- 
selves, each one for his own part, our heirs, executors, and goods, 
to the assured, their executors, administrators, and assigns, for 
the true performance of the premises, confessing ourselves paid 
the consideration due unto us for this assurance, by the assured, 
at and after the rate of 

In Witness whereof, we the assurers have subscribed our 
names and sums assured in London. 
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- FORMS AND PROCEEDINGS. 

1. "I On instituting suit on part of captors. 

2. J „ „ claimants. 

3. On bringing in claim. 

4. „ admitting claim and restoring. 

5. „ directing further proof and delivery on bail. 

6. „ bringing in further proof. 

7. „ pronouncing further proof sufficient 

8. „ „ „ „ insamcient 

9. „ rejecting claim. 

10. admitting in part — commissions. 

11. Attestation on bringing in papers. 

12. „ „ in case of concealment. 

13. Claim and attestations. 

14. ,, „ violation of territory. 

15. „ „ droits of Admiralty. 

16. Attestation on bringing in farther proof. 

17. Bail on filing claim. 

18. Act of Court, &c. 

19. Appeal. 

20. Libel of appeal 

21. Proceedings. 
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MINUTE ON INSTITUTING SUIT — CAPTURE BY A 
QUEEN'S SHIP. 

In the High Court of Admiralty, 

• . day of . • • 
The Charlotte. 

Master. 

Our Sovereign Lady the Queen, 
against 
The said ship, the tackle, apparel, and furniture, 
and the goods, wares, and merchandises therein, 

taken by his Majesty's frigate . 

Esquire, commander, and brought to 
A. B., her Majesty's Procurator General, exhibited as such 
and brought in attestation with ship papers annexed, marked 
from .... to ... . inclusive, and produced the 

said the master, and . . .' . the mate, as 

witnesses in preparatory, who were sworn and monished by the 
interpretation of Monition at his petition.* 



2. 



FORM OF A MINUTE ON INSTITUTING SUIT BY 
CLAIMANT. 



M. N. exhibited as proctor for .... of 



* In all cases of capture by ships in Her Majesty's Nayy, it is the ex- 
clusive privilege of the Government officers to conduct the proceedings. 
Vide ante, p. 53. Immediately after the papers are brought in (if in a 
foreign language they are submitted to the translator appointed for that 
purpose), an abstract of them is prepared, and the captor's proctor marks 
and orders copies of such as he considers material for his case. 

By the last Prize Act, 55 Geo. 3. c. 160. s. 24., it is enacted that the 
monition shall be issued and executed within the space of three days. This 
act expired with the war, but a similar clause would probably be intro- 
duced in any future Act. 
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and brought in a claim for the said ship .... and the 
cargo laden therein, together with an affidavit in support of 
the said claim, and he alleged that the said ship and cargo were 
on the . . . day of . . . . . seized and taken by 
. . . . that notwithstanding the said seizure and capture, 
no proceedings have been instituted in this Court by or on 
behalf of the said .... wherefore he prayed, and the 
Judge, at his petition decreed a monition against the said 
. . . . the captor, to proceed to the adjudication of the 
said ship and cargo. 



3. 

FORM OF MINUTE ON BRINGING IN CLAIMS 

M. N. exhibited as proctor for of . . ; 

and brought in a claim for the said ship and the cargo laden 
therein, together with an affidavit in support of the said claim. 



4. 
ADMITTING CLAIM, AND RESTORING. 

M. N. prayed the claim by him given to be admitted, 
and the ship and cargo to be restored as claimed. A. B. 
prayed the said claim to be rejected, and the said ship and 

* At the time of bringing in the claim, an affidavit in verification of it 
must also accompany it, and bail to the amount of 60/. (vide p. 7.) be given 
to answer costs. As soon as this is done the claimant is entitled to a 
sight of thej>apers, and may order copies of such as he considers necessary 
to support his case. Generally captors and claimants take copies of the same. 
— * If no claim should be duly entered, giving twenty days' notice after 
the execution of the monition ; or if there be a claim and the claimant 
shall not, within five days from the time of entering it give security in the. 
sum of 60/. sterling to pay costs, then the judge shall proceed to adjudication." 
55 Geo. 3, c. 160,8. 24. 
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cargo to be condemned. The Judge having heard the said 
claim and the proofs read, and advocates and proctors on both 
sides, admitted the claim, and by interlocutory decreed the said 
ship and cargo to be restored to the claimant for the use of the 
owners and proprietors. A. B. protested of a grievance, 
and of appealing ; the Judge at petition of M. N. directed 
the said sentence not to be suspended, on bail being given to 
answer the appeal. * 



CLAIM ADMITTED BY THE SURROGATE.— RESTORATION 
ON BAIL. 

The surrogate admitted the claim for the cargo, and ordered 
further proof to be made of the property, and, at the petition 
of the claimant's proctor, directed the cargo to be delivered to 
the claimant, upon bail to answer the adjudication, and to pay 
such freight and expenses as might be decreed. 

Der Vriede, Ap*. 7, 1810. 



6. 

MINUTE ON BRINGING IN FURTHER PROOF. 

M. N. brought in attestation of also 

attestation of . . , . with extracts A. to J. ; alio further 
attestation of ... • with exhibit marked K. ; and two 
other exhibits marked L. and M. in further proof of the goods 
claimed on behalf of the said .... 



7. 
DECREE ON PRONOUNCING FURTHER PROOF SUFFICIENT. 

M. N. prayed the Judge to pronounce the further proof by 
him exhibited, to be sufficient, and the ship and cargo to be 

* 55 Geo. S. c 160. ». 37. " Execution of decree not to be suspended 
by reason of appeal on sufficient security being given/' &c. 
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restored as claimed. A. B. prayed the Judge to pronounce 
the said further proof to be insufficient, to reject the same, and 
to condemn the ship and cargo. The Judge having heard the 
said further proof read, and advocates and proctors on both 
sides thereon, pronounced the said further proof to be sufficient, 
and the ship and cargo to belong as claimed and by interlo- 
cutory, decreed the same to be restored to the claimant, for the 
use of the owners and proprietors thereof. A. B. with all due 
reverence protested of a grievance and of appealing. The 
Judge directed the sentence not to be suspended on bail being 
given to answer the appeal. v 



8. 

DECEEE PRONOUNCING FURTHER PROOF INSUFFICIENT, 
DEMURRAGE— APPEAL. 

M. N. prayed the Judge to pronounce the further proof 
by him exhibited to be sufficient, and the goods contained in 
the claim of the said . . . . . to be restored as claimed. 

A. B. prayed the Judge to pronounce the said further 
proof to be insufficient, to reject the same, and to condemn the 
said goods. 

The Judge having heard the said further proof read, and 
advocates and proctors on both sides, thereon pronounced the 
said further proof to be insufficient, rejected the same, and con- 
demned the said goods (of which A. B. exhibited a schedule), as 
good and lawful prize to our Sovereign Lady the Queen, taken 
by Her Majesty's ship ; Esquire, commander. 

M. N. prayed the Judge to pronounce demurrage to be due 
to his party, and also damage to be due for the injury the ship 
has sustained since the capture. 

A. B. prayed the Judge to reject M. N.'s prayer for demur- 
rage and damage. 

The Judge having heard advocates and proctors on both 
sides, thereon by interlocutory decree pronounced one month's 
demurrage to be due, to be a charge on such goods as have 
been condemned to Her Majesty, and rejected the prayer for 
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damage. M. N. accepted the decree, so far as the same made 
for his^ party, but otherwise, with all due reverence, pro- 
tested of a grievance and of appealing. 



9. 
ON REJECTING CLAIM AND CONDEMNING. 

M. N. prayed the claim by him given to be admitted, 
and the ship and cargo and private adventure to be restored as 
claimed. A. B. prayed the said claim to be rejected, and 
the ship, cargo, and private adventure, to be condemned. 

The Judge having heard the said claim and the proofs read, and 
advocates and proctors on both sides thereon, rejected the said 
claim, pronounced the ship and cargo to have belonged at the 
time of the capture and seizure thereof to enemies of the Crown 
of Great Britain, and as such or otherwise subject and liable to 
confiscation ; and by interlocutory degree condemned the same 
as good and lawful prize taken by Her Majesty's Ship of War 

, . . . . . commander, but directed the 

private adventures, of which M. N. brought in a schedule, 
to be restored to the claimant for the use of the owners and 
proprietors thereof. 

M . N. accepted the decree so far as made for his party, but 
otherwise, with all due reverence, protested of a grievance and 
of appealing. The Judge directed the sentence not to be 
suspended on bail being given to answer the appeal. Com- 
mission of appraisement. 



10. 

ADMITTING CLAIM AS TO PART, AND RESTORING,- OR- 
DERING FURTHER PROOF, — CONDEMNING REMAINDER. 

M. N. prayed the claim by him given to be admitted, 
and the ship and cargo to be restored as claimed. A. B. 
prayed the said claim to be rejected, and the said ship and 
cargo to be condemned. 
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The Judge having heard the said claim, and the proofs read, and 
advocates and proctors on both sides, admitted the claim for the 
ship and goods, claimed as the property of . . . viz. . . 
and pronounced the said ship to have belonged as claimed, and 
by interlocutory decreed the said ship to be restored to the 
claimant, for the use of the owners and proprietors thereof; and 
directed further proof to be made of the property of the said goods, 
claimed on behalf of the said . . . within nine months ; pro- 
nounced freight and proportion of expenses to be due upon the 
said goods and the dye-wood, and rejected the said claim for the 
rest of the cargo, and pronounced the same to have belonged, 
at the time of the capture and seizure thereof, to enemies of 
the Crown of Great Britain, and as such or otherwise subject 
and liable to confiscation ; and condemned the same as good 
and lawful prize to ... . and decreed the ilye-wood and 
private adventures of the mate to be restored to the claimant. 
M. N. acceded to the said decree, so far as the same made 
for his party, but otherwise, with all due reverence, protested 
of a grievance and of appealing ; when the Judge, at the peti- 
tion of A. B., directed the sentence not to be suspended, 
on bail being given to answer the said appeal, and decreed a 
commission of unlivery, and commission of appraisement, at 
the petition of A. B. 



11. 

PRONOUNCING FURTHER PROOF SUFFICIENT, — RE- 
STORING,— REFERENCE TO REGISTRAR,— DAMAGE. 

A. B. returned commission of appraisement of the 
goods condemned, with inventory and appraisement annexed, 
also commission of unlivery with inventory annexed. 

M.N. prayed the Judge to pronounce the further proofs by him 
exhibited to be sufficient, and the goods to be restored as claimed. 

A. B. prayed the Judge to pronounce the said further 
proof to be insufficient, to reject the same, and to condemn the 
said goods. 

Jhe Judge having heard the said further proofs read, and 
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advocates and proctors on both sides thereon, pronounced 
the said further proofs to be sufficient, and the goods 
to belong as claimed, and by interlocutory decreed the same to 
be restored to the claimant, for the use of the owner and pro- 
prietor thereof. A. B. with all due reverence, protested 
of a grievance and of appealing. The Judge directed the sen- 
tence not to be suspended on bail being given to answer the 

appeal. Commission of appraisement, and sale 

The Judge, at the petition of M. N. without prejudice to 
any appeal of him the said M. N., referred to the registrar 
and merchants to ascertain whether any and what damage was 
due, and whether the ship had sustained any and what damage 
subsequent to the capture. 



12. 

ATTESTATION ON BRINGING IN PAPERS. 

In Her Majesty's High Court of Admiralty of England. 

A. B. a in Her Majesty's Navy, and of Her 

Majesty's Ship of War, maketh oath and saith 

that the papers and writings hereunto annexed, marked from 
No. . . to No. . • inclusive, are all the papers, passports, 
sea-briefs, charter-parties, bills of lading, cockets, letters, and 
other documents and writings, which were delivered up or 
otherwise found on board the brigantine or vessel called the 

. . • , whereof was captain or commander, 

and lately taken by Her Majesty's said Ship of War, at 
which capture this deponent was present And further maketh 
oath, that the said papers and writings are brought and delivered 
in as they were received and taken, without any fraud, addition, 
subduction, or embezzlement, saving the numbering thereof. 

A. B. 
Sworn at .... in the County 
of . . the . . . day of . . 

before me. 

CD. 
In the presence of 

E. F. Not Pub - 
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13. 
ATTESTATION ON BRINGING IN PAPERS CONCEALED. 

A. B on board Her Majesty's frigate 

. . . . whereof .... Esq. is commander, makes 
oath, that the said ship . . • was captured by the . . . 
on the . . day of this present month, on which said day the 
said papers first brought in, annexed to an attestation of depo- 
nent, were delivered up by the said master, .... that 
deponent by order of the captain took charge of the said 
captured ship. And the day after the capture he found the 
parcel of papers and writings hereunto annexed, marked with 
the letter A. and numbered from No. . . to No. . . . 
both inclusive, made fast to the end of a twine, and stowed 
away and concealed amongst the bread : that the day following 
he found the parcel of papers and writings hereunto also an- 
nexed, marked with the letter B. and numbered from No. . . 
to No. . • . inclusive, concealed in a bin of rice ; and the two 
parcels of paper and writings also hereunto annexed, marked 
with the letter C, and numbered from No. . . to No. . . 
inclusive, concealed in two bins of calavances. And deponent 
further maketh oath, that the said papers and writings brought 
and delivered in as they were found and taken, without any 
fraud, subduction, embezzlement, or addition, save the marking 
and numbering thereof as aforesaid. 

A. B. 
Same day the said A. B. 

. . . was duly sworn to the 

truth of this attestation, before 
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14. 
CLAIM BY MASTER 

The claim of the said , the master of . . 

. . , a citizen of the United States of America, for and on 
behalf of . . . . , of . . . . , aforesaid, merchant and 
a citizen of the United States, the true, lawful, and sole owner 
and proprietor of the said ship, her tackle, apparel, and furni- 
ture, at the time she was taken and seized as prize by Her 

Majesty's gun-brig . . . , , Commander, 

and brought to . . . . , and of 

I A 97 Hogsheads of Muscovado Sugar, &c. 

marked as per margin, laden and on board the said ship at the 
time of the capture aforesaid. 

Also for and on behalf of of ... . 

aforesaid, merchants, citizens of the said United States, the true, 
lawful, and sole owners and proprietors of 

AK 50 Hogsheads of Sugar, 

marked as per margin, also laden and on board the said ship at 
the time of capture aforesaid. 

Also for and on behalf of , of . . . . 

aforesaid, and citizens of the said United States, the true, 
lawful, and sole owners and proprietors of 

LC 151 Boxes Sugar, 

marked as per margin, also laden and on board the said ship 
at the time of the capture aforesaid, and also for his private 
adventure, consisting of 

4 Boxes of Chocolate, &c. 
for the said ship, goods, and private adventure, as the true, 
lawful, sole, and entire property of citizens of the United 
States of America as aforesaid, and for freight, demurrage, and 
all such loss, costs, charges, damages, and expenses, as have 
arisen and been incurred, or shall or may arise and be incurred, 
by reason of the capture and detention aforesaid. 
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15. 
ATTESTATION IN VERIFICATION OF CLAIM. 

Appeared personally the said , the master of 

. . . . , a citizen of the United States of America, and 
made oath, that he verily believes the said ship, her tackle, 
apparel, and furniture, and the goods, wares, and merchandise, 
specified in the claim hereunto annexed, laden and on board the 
said ship at the time she was taken and seized as prize by Her 

Majesty's gun-brig , commander/ and 

brought to . . . . , were and now are the true, lawful, 
sole and entire property of the several persons therein named, 
respectively of ... . aforesaid, merchants and citizens 
of the United States of America, on whose behalf the same 
are claimed : and he further saith, that the goods composing 
his private adventure, viz. 

4 Boxes Chocolate, &c. 
did belong to him, this deponent, at the time of lading the 
same, at the time of the capture thereof, and do so belong to 
him at this present time, and would have so belonged, in case 
they had not been seized and taken, as aforesaid, and will 
belong to him, in case the same shall be restored, and . until 
sold and disposed of for his account and benefit, and that no 
person or persons, belonging to or, being a subject or subjects 
of the French Government, the Batavian and Italian, and 
Ligurian Republics*, or the King of Spain, or inhabiting 
within any of the territories of the French Government, the 
Batavian, Italian, and Ligurian Republics, or the King of Spain, 
their factors or agents, nor any person or persons whomsoever, 
enemies of the Crown of Great Britain and Ireland, had at 
the time of the capture aforesaid, or now have, any right, title, 
or interest, in the said ship, her tackle, apparel, and furniture, 
or the said goods, wares, and merchandise, or any part thereof. 

* Such was the description, during the early part of the late war, of the 
enemies of this country, bu£ which of course varies according to circum- 
stances. 

p 2 
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And he lastly saith, he believes the claim hereto annexed to be 
a true and just claim, and that he shall be able to make due 
proof and specification thereof. 



Same day, sworn 1 
before me, J 



16. 
CLAIM BY AGENT. 



The claim of , of Basinghall-street, London, 

merchant, one of the partners in the house of trade of Messrs. 

of London, merchants, on behalf of Messrs. 

and . .... of Hamburgh, merchants, 

subjects of the free imperial city of Hamburgh ; the true, lawful, 

and sole owners and proprietors of , which 

were laden and on board the said ship, ... at the time 
of the capture thereof, by H. M. ship of war, 

. . commander, and brought to . . . . , for the said 
goods, as the property of neutral subjects ; and for all such 
costs, losses, damages, and expenses which have arisen, or shall 
or may arise by reason or means of the capture and detention 
thereof as aforesaid. 



ATTESTATION IN VERIFICATION AND ACCOUNTING 
FOR FALSE DESTINATION. 

Appeared personally merchant, 

one of the partners in the house of trade of , 

of London, merchants, and made oath that he is duly authorised 
to make the claim hereto annexed, on behalf of Messrs. • . 

. \ . and Co. of .... merchants, subjects of the 
free imperial city of Hamburgh, whom he verily believes to be 
the true, lawful, and sole owners and proprietors of ... . 

. . . laden and on board the said ship . . . , at the . 
time she was seized and taken as prize by the 



213 

. . . , commander, and brought to .... ; and he 
further made oath, that though by the bills of lading and other 
papers on board the said ship at the time of the capture thereof 
as aforesaid, she appeared to be destined to Tonningen, yet 
that the real destination of the said ship was for the port of 
London, and such ostensible destination was inserted solely for 
the purpose of procuring her to be cleared out at Bilboa, and 
for protecting her from capture by the enemy during the voyage, 
and the aforesaid .... was intended to be imported by this 
deponent's house, under and by virtue of His Majesty's general 
instructions, dated 29th June, 1805. And he further made 
oath, that neither the government of France, the Batavian 
Republic, or the countries now or lately styling themselves the 
Ligurian and Italian Republics, or the King of Spain, nor any 
person being a subject, or inhabiting within any of the territories 
of France, the Batavian Republic, or the said countries now or 
lately styling themselves the Ligurian and Italian Republics, or 
the King of Spain, nor their factors, or agents, nor any others, 
enemies of the Crown of the United Kingdom of Great Britain 
and Ireland, had at the time of the capture thereof or now have 

any right, title, or interest in or to the said * . 

or any part thereof; and he lastly made oath, that the claim 
hereunto annexed is a just and true claim, and that he shall be 
able to make due proof and specification thereof. 



Same day the said . . • was duly sworn to the truth of 
this affidavit, before me, 

. . . . , Surrogate. 



17. 

CLAIM IN COURT OF APPEAL— VIOLATION OF TEREITOBY. 

The claim of of ... , merchant, 

by authority of his Excellency the Ambas- 
sador Extraordinary and Minister Plenipotentiary from the 

p 3 
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King of .... to His Britannic Majesty, on behalf of his 
Majesty, the King of . . . for the said ship or vessel, called 

the . . . . , whereof was master, her 

tackle, apparel, and furniture, and for all and singular the goods 
wares, and merchandises, laden on board the same, at the time 
when the said ship and cargo were taken and seized as prize 

whilst in the port of by the , 

, commander, and carried to Portsmouth, for the 

said ship and cargo, as having been seized within the territories 
and jurisdiction of his said Majesty, the King of ... . 
contrary to, and in violation of, the law of nations and of the 
rights and territories of the Crown of his said Majesty, the King 
of . . . . , and contrary to, and in violation of, existing 
treaties between His Britannic Majesty and his said Majesty, 
the King of . . . and for all freight, losses, costs, charges, 
damages, demurrage, and expenses which have arisen, or shall 
or may arise, by reason or means of the capture and detention 
of the said ship and cargo. 



18. 
AFFIDAVIT ANNEXED TO CLAIM. 

Appeared personally of London, mer- 
chant, and made oath that he is duly authorised to make the 
claim hereto annexed on behalf of his Majesty, the King of 

. . . , by his Excellency , Ambassador 

Extraordinary and Minister Plenipotentiary from the King of 

to His Britannic Majesty, as will more 

fully appear by the authority hereunto annexed ; and he further 
made oath, that he has been informed, and verily believes, that 

the said ship . . . , whereof was master, 

and her cargo, were in the port of .... , within the 
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territories and dominions of his aforesaid Majesty, the King of 
. . . . in .... , within the territories and domi- 
nions of his said Majesty, on or about the . ... of .... , 
18 , when they were taken and seized by the boats of the 

commander, which were then 

lying off the harbour of ... . aforesaid, and which 
boats were sent into the said harbour for the express purpose of 
capturing the said ship and cargo, contrary to, and in violation 
of, the law of nations, and of the rights and territories of the 
crown of his said Majesty, the King of . . . and contrary 
to, and in violation of, existing treaties between His Britannic 
Majesty and his said Majesty, the King of . . . and the 
deponent further made oath, that he has been informed, and 
believes, that after the aforesaid capture of the .... 
and cargo, they were carried to Portsmouth, and condemned in 
the High Court of Admiralty of England ; and he lastly made 
oath that he verily believes the claim hereto annexed to be a 
true and just claim ; and that he shall be able to make due 
proof and specification thereof. 



Same day sworn before me, 

. . . • . . , Surrogate. 



Authority from .... Ambassador. 

, Ambassador Extraordinary and Minister 

Plenipotentiary to His Britannic Majesty. — The . . . ship 
or vessel called the , . . . , having been captured by the 
English ship of war called the . . , in the port of . . . 

in , and the said vessel having been condemned as 

lawful prize, I hereby authorise and empower , 

of this city, merchant, in the name of the embassy with which I 
am charged, to interpose an appeal against the said sentence to 
the competent Superior Court, alleging the said vessel to have 
been captured whilst under the protection of that port, whereby 

F 4 
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the law of nations which affords protection to Teasels taking 
refuge in neutral ports has been violated. 

(L. S.) (Signed) 

Given at London, . . . . , 18 . 

Faithfully translated from the . . , . . language in 
London, this day of , 18 , by me, 

, Notary Public. 



19. 
Claim of . . . Esq., for Droit of Admiralty. 

The claim of , on behalf of Our Sovereign 

Lady the Queen, in her office of Admiralty, for the said ship the 
. . . , whereof .... was master, her tackle, appa- 
rel, and furniture (and any goods laden therein), seized and 

taken in port, in , by Her Majesty's ship 

the .... the .... commander, and proceeded 
against and condemned in the Vice- Admiralty Court . . . . 
as prize to the said ship .... For the said ship the 
. . . . her tackle, apparel, and furniture (and any goods 
laden therein), as being the property of .... , seized 

and taken as aforesaid, in subsequent to the 

date of Her Majesty's orders in Council for general reprisals 
against . . . , and as such or otherwise subject to confisca- 
tion as prize, and as droits and perquisites of Her Majesty, in 
Her office of Admiralty ; and for all costs, losses, damages, and 
expenses, that have arisen, or shall or may arise, and be due 
in the premises. 



Appeared personally . . . , of Doctors' Commons, London, 
Procurator General of Her Majesty in his office of Admiralty, 
and deposeth and saith, that from the information he has re- 
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ceived, he believes the claim hereunto annexed to be true, and 
that he shall be able to make due proof thereof. 

The day aforesaid, the said .... was 
duly sworn to the truth of the above 
written Affidavit, before me, 

. . . ., Surr. 



20. 

ATTESTATION IN FURTHER PROOF. 

We, the burgomasters and senate of the free imperial city 
of Hamburgh, do hereby certify, that before our undersigned 

co-senator, personally came and appeared 

administrator of the commercial affairs of . . 

. . . . . . . of this city, merchant, during his absence, 

who, upon his corporal oath, actually taken, deposed, affirmed, 

and for truth declared, that the said 

is an inhabitant and burgher of the said city of Hamburgh. 
where he resides with his family, and that he is a subject of 
the said free imperial city, and that, respectively in the months 
of October and November last, he, the deponent, caused to be 
shipped at Cadiz, for the own, absolute, and sole account, 

risk, and benefit of the said on board 

the ship . . master, bound to Ton- 

ningen, the following goods, viz 

X 2490 Raw Hides, &c. 

And referring to the paper hereto annexed, marked A. he saith, 
that the same is a true copy, faithfully extracted from the 

original book of correspondence of the said 

of the orders by him given for the shipment of the said goods ; 
that the same is in every respect true and genuine, and that the 
originals of the said annexed letters were duly transmitted by 
the mail to Cadiz aforesaid ; and he further saith, that the said 
. . . was regularly advised of the ship- 
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ment of the said goods, by two letters from , , 

. . . . his agent, at Cadiz, dated, respectively 

, the originals whereof are also hereto annexed, 

marked B. and C. ; that the said last-mentioned letters are in 
like manner, in all respects true and genuine, and were received 

by the said in due course of post, 

after the dates thereof, at Hamburgh aforesaid ; and referring 
to the papers hereto annexed, marked D £ F G H and I, he 
saith, that they are the true and original bills of lading and 
Invoices referred to in the said Letters, and that the said . . 

hath actually and bona fide paid the Amount of 

the said invoices on his own account, without any fraud, col- 
lusion, or mental Reservation whatever, and he further saith, 
that he hath been informed, and believes, that the said ship in 
the prosecution of her said voyage was captured by His 
Britannic Majesty's frigate, . . , and carried into Plymouth ; 
and the deponent expressly saith, that the said goods did be- 
long to the said at the time of lading the 

same, and at the capture aforesaid, and do belong to him at 
this present time, and would have so belonged in case that the 
said goods had not been seized and taken, and will belong to 
him in case the same shall be restored, and arrive, and be 
unladen at the original and true port of destination, and until the 
said goods shall be sold and disposed of, for the sole account, 

risk, and benefit of the said and that neither 

France, Spain, nor the Batavian Republic, nor any persons being 
subjects of France, Spain, or the Batavian Republic, or inha- 
biting within any of the territories of France, Spain, or the 
Batavian Republic, nor their factors or agents, nor any person 

soever, other than the said have, hath, or 

had, directly or indirectly, any right, title, or interest in the 
said goods, at the said several periods of time, nor will have 
until sold or disposed of for the sole account of the said . . . 

. . . . as aforesaid ; and that the said 

was not at the time of lading the said goods, or at the time of 
the said capture, and is not at this present time, engaged in 
partnership in any house of trade, belonging to any person or 
persons or with any person or persons, enemies of the Crown of 
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Great Britain and Ireland, or residing within the territories of 

France, Spain, or the Batavian Republic; which preceding 

declaration the said deponent upon bis aforesaid oath deposed 

and declared to be actually true, without any fraud, collusion, 

or mental reservation, so help him (the said deponent) God and --— 

his Holy Word. 

(Signed) . 

Witness our Privy Seal of this City hereunto affixed. 
Done the .... 18 . 
(L.S.) 
The Secretary's subscription faithfully translated, which, by 
special order of the Honourable Senate above mentioned, I do -n 

hereby attest. Witness my hand the day and year aforesaid. 

• •••*., 
Registrar of the Admiralty of Hamburgh. I 



21. 
BAIL ON FILING CLAIM. 



On . . . the . . . day of ... . before 
the worshipful J. F., Doctor of Laws and Surrogate, 
in his Chambers in Doctors' Commons, London. 
Present A. B. 

Notary Public 

The Charlotte, Master. 

On which day M .N. exhibited, as Proctor, and made himself 

a party for . the master of the said ship, and 

gave a claim of the said master for the said ship, her tackle, 
apparel, and furniture, on behalf and as the property of . . 
and others, all of . . . subjects of His Majesty the King of 

. . . with an attestation annexed and produced, for surety 

. . . of ... in the county*of . . . who submit- 
ting himself to the jurisdiction of this Court, bound himself, his 
heirs, executors, and administrators, for the said ... in 
the sum of sixty pounds of lawful money of Great Britain unto 

. . . to pay such expenses as shall be adjudged by this 
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Court, or Her Majesty's High Court of Appeal for Prizes, and 
unless he shall so do, he doth hereby consent that execution shall 
issue forth against him, his heirs, executors, and administrators' 
goods and chattels, wheresoever the same shall be found to the 
value of the sum aforementioned, which caution the said Surro- 
gate received on the report of . . . Gentleman Marshal of 
this Court as to the sufficiency of the said surety. 



22. 

ACT ON PRAYING MONITION TO PROCEED TO 
ADJUDICATION. 

On . . . the . . . day of . . . before 
i the worshipful J. F., Doctor of Laws and Surrogate, 

j in his Chambers in Doctors' Commons, London. 

« Present, A. B. 

Notary Public. 

The Charlotte, Master. 

The claimant of the said ship . . . , for and on behalf of 

, merchants, burghers, inhabitants, and 

subjects of . . . the true, lawful, and sole owners and pro- 
prietors of the said ship . . . , her tackle, apparel, and fur- 
niture, at the time the same was taken and seized as prize when 
in prosecution of her voyage from .... to ... . 
and brought to . . . . ; also for and on behalf of the said 
. . . the true, lawful, and sole owners and proprietors of 
all and singular the goods, wares, and merchandises, laden then 

on board the said ship at the capture aforesaid, 

against the said . . . captor, and ..... • . 

On which day M. N. exhibited as proctor, and made himself 
a party for ... . aojl alleged that the said ship . , . . 
(whereof the said . . . was master), having taken on board 
her cargo at . . . sailed therewith, bound to ... . 
but in the prosecution of her said voyage was seized and taken 
as prize, by and brought to . ; but 
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notwithstanding the premises, no proceedings have been had in 
this Court to bring the said ship and cargo to adjudication; 
and he also alleged that no person or persons, being a subject 
or subjects of France, Spain, or of the United Provinces of 
Holland, or inhabiting within any of the territories or dominions 
of France, Spain, or the United Provinces, their factors or 
agents, or any others, enemies of the Crown of Great Britain, 
had at the time of the said capture or now have any right, title, 
or interest in the said ship and cargo, or any part thereof; and 
in proof of the premises, the said . . . . exhibited a claim 
of the said . . for the said ship and cargo, as the sole property 
of the subjects aforesaid, together with the sworn attestations 
of the said • . . thereto annexed, which he prayed to be ad- 
mitted and the Surrogate at his petition decreed the said . . . 
to be monished to appear before the right worshipful .... 
Knight, Doctor of Laws, Lieutenant of the High Court of Ad- 
miralty of England, and in the same court official principal and 
commissary general and special, and president and judge thereof, 
and also to hear and determine all and all manner of causes as 
to ships and goods taken and seized in right of reprisals in war, 
specially constituted and appointed, his surrogate, or some other 
competent judge, in this behalf, in the common hall of Doctors' 
Commons, situate in the parish of St. Benedict, near St. Paul's N 

Wharf, London, and place of judicature there, on the . . day 
after he shall have been served with a monition under seal of 
this Court to that effect, if it shall be a court day, otherwise on 
the court day then next following, at the usual and accustomed 
hours of hearing causes and doing justice there, then and there 
to proceed to the adjudication of the said ship and the cargo 
therein and therewith taken and seized as aforesaid, whether 
good and lawful prize or not, to show and allege in due form 
of law a reasonable and lawful cause, if they have or know any, 
why the said ship and cargo should not be restored to the said 
. . . the claimant, for the use of the owners and proprie- 
tors thereof, with costs, charges, damages, demurrages, and 
expenses ; with intimation that if they do not appear at the 
time and place aforesaid, or appearing do not show good and 
sufficient cause concludent in law to the contrary, the said 
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Judge, his surrogate, or some other competent judge, in this be- 
half, doth intend to proceed, and will proceed, to the decreeing 
the said ship and cargo to be restored to the said ... for 
the use of the aforesaid owners and proprietors thereof with his 
costs, damages, demurrages, and expenses, the absence or rather 
contumacy of the said . . . and ... in anywise notwith- 
standing ; then the said . . produced as a surety . . . 
of . ... , who submitting himself to the jurisdiction of this 
Court, bound himself, his heirs, executors, and administrators, 
for the said ... in the sum of sixty pounds of lawful 
money of Great Britain, under the said .... to pay such 
expenses as shall be adjudged by this court, or by the High 
Court of Appeals for Prizes ; and unless he shall so do, he doth 
hereby consent that execution shall issue, both against him, his 
heirs, executors, and administrators' goods and chattels, where- 
soever the same shall be found, to the value of the sum afore- 
said ; which caution the said surrogate received upon the report 
of . . . marshal of this court, as to the sufficiency of the 
said surety. 



23. 
APPEAL. 

The appeal from the High Court of Admiralty lies to certain 
members of the King's Privy Council commissioned under the 
Great Seal for this purpose. 

An appeal may be made apud acta at the time of hearing, or 
may be made before a Notary Public, and this regularly ought 
to be done within fifteen days after sentence being given, or of 
it coming to the knowledge of the parties. It ought to be pro- 
secuted within a year, but upon sufficient cause being shown, the 
Court will at its discretion prolong the time. 

An appeal commences by extracting from the Registry, an 
instrument containing an inhibition prohibiting the Judge of 
the Court below from attempting anything to the prejudice of 
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the claimant, a citation to call upon the respondents to appear 
before the Court of Appeal, and a monition to require the 
Judge and officers of the Court below to transmit the proceed- 
ings. The course of proceedings will be seen by referring to 
page 226. 



24. 
LIBEL OF APPEAL. 



In the name op God, Amen. — Before you, the Most Noble 
and Right Honourable the Lords Commissioners for receiving, 
hearing, and determining all and all manner of causes of 
appeal and complaint as to ships and goods seized or taken 
in right of reprisals or war, specially constituted and ap- 
pointed, or to be appointed, the proctor of e 

of , claimant of all and singular the goods, 

wares, and merchandises on board the said ship at the capture 
and seizure, in the prosecution of her voyage from . . . 

to "...., by , 

. . . . • , Commander, and brought to Plymouth, on 
behalf and as the true, lawful, and sole property of . . . 

, against the said in 

special, and all others in general, and against every other 

person or persons lawfully intervening or appearing for them 

or either of them in judgment before you, by way of appeal 

and complaint, and hereby complaining unto you, doth say, 

allege, and in law articulately propound as follows, (to wit) : 

First. That a certain cause or business of prize was lately 

moved and prosecuted before the Right Honourable Sir William 

Scott, Knight, Doctor of Laws, Judge of the High Court of 

Admiralty of England, howsoever constituted, by and on the 

part and behalf of the said , commander 
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of , against the said ship . . 

whereof ...... was master, her tackle, apparel, and 

furniture, and all and singular the goods, wares, and mer- 
chandises therein laden and therewith taken and seized as 
prize, on her voyage from to . . . 

. . by the said , and brought to the 

port of Plymouth ; and against all persons in general, having, 
or pretending to have, any right, title, or interest therein, and 

also against the said , the claimant of all and 

singular the goods, wares, and merchandises on board the said 
ship at the capture aforesaid, on behalf of the said .... 

. . . : and this was and is true, public, and notorious, 
and the party proponent doth allege and propound everything 
in this, and the subsequent articles of this libel, jointly and 
severally. 

Second. That the said Right Honourable Sir William Scott, 
Knight, Doctor of Laws, the judge aforesaid, unduly and 
unjustly proceeding in the said cause or business, and (saving 
always all reverence due to him) too much favouring the party 

of the said more than he ought by law, 

and not in the least regarding the requisites and forms of law 
and judicial proceedings, did in fact, though unduly, on the 
4th day of November, 1808, interpose his pretended interlo- 
cutory decree or order, whereby he did condemn the goods, 
wares, and merchandises composing the cargo aforesaid, as 

good and lawful prize to the said commander 

of the said • 

. ...... acting in all things nully and unjustly, as 

well by virtue of his pretended office, as at the unjust instance, 
instigation, solicitation, procurement, and petition of the said 

, or his proctor, to the very great detriment, 

prejudice, injury, and grievance of the said 

claimant aforesaid : and this was and is true, public, arid no- 
torious, and the party proponent doth allege and propound all 
things jointly and severally, and as before. 

Third. That the proctor of the said . . . . , looking 

upon and believing the said to be very much 

injured and aggrieved, by all and singular the grievances, 
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nullities, iniquities, injustices, injuries, and errors, in the pro- 
ceedings aforementioned, and justly fearing that he may be 
further injured and aggrieved thereby, hath rightly and duly 
appealed from them, and every of them, and more especially 

from the said judge's, on the ... of , 

, condemning the said goods, 

wares, and merchandises composing the cargo aforesaid, as good 

and lawful prize to the said , commander of 

the said 

, and from every thing following 

therefrom, and from all and singular other the grievances, 
nullities, iniquities, injustices, injuries, and errors in proceeding, 
to be collected from the acts and facts of the said judge or his 
surrogate, to our Sovereign Lord the King, and to you the 
Most Noble and Right Honourable the Lords Commissioners 
for receiving, hearing, and determining all and all manner of 
causes of appeal and complaint as to ships and goods seized 
and taken in right of reprisals or war, specially constituted and 
appointed, and to be appointed, hath equally and alike princi- 
pally complained of all and singular the nullities, iniquities, 
injustices, injuries, grievances, and errors in proceeding afore- 
mentioned : and this was and is true, public, and notorious, and 
the party proponent doth allege and propound all things jointly 
and severally, and as before. 

Fourth. That this cause or business of appeal and com- 
plaint of nullity was and is rightly and duly appealed to His 
most Excellent Majesty the King, and to you the most Noble 
and Right Honourable the Lords Commissioners or Judges 
aforesaid, and that by reason of the premises the said . . . 

. . . was and is subject to the jurisdiction of this Court : 
and this was and is true, public, and notorious ; and the party 
proponent doth allege and propound all things jointly and 
severally, and as before. 

Fifth. That an inhibition hath issued under seal of this 
Court, whereby the said Right Honourable Sir William Scott, 
Knight, the judge from whom this cause is appealed, his 
surrogate or . surrogates, and registrar or actuary, and also the 

said in special, and all others in general, who 

Q 
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ought by lav to be inhibited in this behalf, were and are 
inhibited from doing or attempting, or causing or procuring to 
be done or attempted, any thing to the prejudice of the said 
party appellant, or of his appeal, or of His Majesty's juris- 
diction, pending this business of appeal and complaint of nullity, 
and so long as the same shall remain undecided before you the 
said most Noble and Right Honourable persons, to whom the 
said cause was and is duly appealed : and this was and is true, 
public, and notorious, and the party proponent doth allege and 
propound jointly and severally, as before. 

Sixth. That all and singular the premises were and are true, 
public, and notorious, and thereof there was and is a public 
voice, fame, and report, of which legal proof being made, the 
party proponent prays right and justice to be effectually done 
and administered to him and his party in the premises. 



PROCEEDINGS. 

L 

PROCEEDINGS IN THE HIGH COURT OP ADMIRALTY. 

Johann Peter, 

. . . . . . Master. 

Ship under Hamburgh colours. 

Cargo — 360 puncheons of brandy. 

Voyage — Charente to Newcastle. ' 

Sailed — 23rd February, 1810. 

Captured — 7th March ; and 

Brought to Plymouth. 

A. B. brought in attestation of .... . with . . . 

. . . papers annexed, and three examinations taken in 
preparatory, with two further ship papers annexed to the 
master's deposition, and the usual monition issued. 

C. D. gave a claim of ...... of 
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merchant, for the ship, as the sole property of ..... . 

of merchant, and as being protected by His 

Majesty's licence on board the said ship. 

E. F. gave a claim of of 

merchant, for the cargo, as the sole property of himself and his 
partner, • . . . , trading under the firm of 

. . of ... , merchants, and as being protected by 
His Majesty's said licence. 

The cause came on for hearing, when the judge was pleased 
to admit the claims, pronounced the ship to be protected by 
His Majesty's licence, and the cargo to belong as claimed, and 
decreed the ship (with freight and expenses to be a charge on 
the cargo), together with the said cargo, to be restored to the 
claimants, for the use of the owners and proprietors thereof, on 
payment of the captor's expenses. 

From this decree of restitution the captor entered an appeal, 
which has been duly prosecuted. 



PROCEEDINGS IN THE HIGH COURT OF APPEALS. 

The usual inhibition was decreed. 

C. D. appeared for one of the re- 
spondents. 

E. F. appeared for . . the other re- 
spondent, and A. B. brought in the usual libel. 

The libel was admitted by C. D. and the cause assigned 
for sentence on the first assignation saving the appeal. 

The libel was admitted by E. F. 

A. B. brought in his appeal, and C. D. and E. F. confessed 
the subscription and identity. Their Lordships having heard 
Counsel thereon, gave leave to the appellant to invoke a paper, 
marked No. 17, from the case of the JVeander, M. N., master, 
and the cause was assigned for sentence on the second assig- 
nation and informations whensoever. 

Q ? 
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the .... of .... 18 

Present, 
Sir William Grant Knight, Master of the Bolls. 
Sir William Wynne, Knight. 
Sir John Nicholl, Knight 

.... Master 1 

A. B. C. D. E. 

The Lords pronounced against the appeal, affirmed the sen- 
tence appealed from, and remitted the cause, and pronounced 
for the expenses of the claimant of the ship to be a charge 
upon the cargo. 



? as * er } For sentence. 
i. F. J 



II. 

Henrica Jacoba, Master. 

This . . . , ship was on the .... of ... . 

captured by His Majesty's revenue cutter 

commander, and carried to Plymouth. 

May 6, 1806. 

A. B. brought in attestation with ship papers marked from 
No. 1 to No. 13, annexed, and three examinations in prepara- 
tory, and the usual monition was decreed. 

M. N. gave a claim of . . . for the cargo, .... 



Toller gave a claim of . . . for the ship, as the property 
of 

The cause came on for hearing, when the Judge, having 
heard the claims read and advocates and proctors on all sides, 
directed interrogatories in respect to the destination and over* 
hauling of the ship, as stated in the master's examination, to be 
prepared and settled by counsel, and the mate and one of the 
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mariners examined thereon, and reserved the admission of the 
claims. 

Special interrogatories were accordingly administered 
by commission, at Plymouth, to . . . the mate, 
and ... a mariner, and brought into Court. 
The cause came on again for hearing, when the Judge, 
having heard the proofs, and also the evidence adduced upon 
the aforesaid special interrogatories read, and advocates and 
proctors on all sides, rejected the claims for the ship and cargo, 
and condemned the same as good and lawful prize to the cap- 
tors. 

From this sentence the proctors of the claimants immediately 
appealed. 



PROCEEDINGS IN THE COURT OF APPEALS. 

An inhibition was extracted on the appeal from the condem- 
nation of the ship. 

A. B. appeared for the respondents. 

An inhibition was extracted on the appeal from the condem- 
nation of the cargo, an appearance given thereto, and the appeal 
regularly prosecuted, but in consequence of Danish hostilities, 
as the same was claimed on behalf of a subject of Denmark, on 
the .... of ... . 

Your Lordships, on motion of His Majesty's Advocate, pro- 
nounced against that appeal, and affirmed the sentence in 
respect to the cargo. 

(Sentence affirmed.) 

Henriga Jacoba, 

Dec. 9. 1807. 



Q 3 
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in. 

JOINT CAPTURE. 

PROCEEDINGS. 

11th October, 1805. 
A. B. brought in attestation, with ship's papers annexed, and 
examinations in preparatory, and the usual monition was decreed 
against the ship and cargo as being taken by H. M. ship . . 
, commander. 

A claim of the master was given for the ship. 
A claim of . . • was given for part of the cargo. 

The cause came on for hearing, when the Judge was pleased 
to condemn the ship and cargo as good and lawful prize, and 
as having been taken by H. M. ship .... commander. 

From which decree the proctors for the several claimants as- 
serted appeal. 

9th May, 1806. 

CD. exhibited an attestation of and prayed 

a monition against .... and the rest of the officers and 

crew of H. M. ship to appear and show cause 

why H. M. ship . . . the said . . . commander, should 
not be pronounced to be a joint captor of the said ship and 
cargo, on payment of a proportion of the expenses already in- 
curred, and on giving bail to answer future assets and charges. 

A. B. opposed the same. 

The Judge having heard the attestation read, and advocates 
and proctors on both sides, rejected C. D.'s petition. 



PROCEEDINGS ON APPEAL. 

A claim of . . . was given for . . . bags of cotton 
wool, as . . . property. 
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The appeals asserted in respect to ship and part of cargo 
claimed below, were prosecuted by the usual inhibition being 
extracted. 

C. D. appeared as set forth in Act of Petition. 

7th August, 1807. 

The cause came on for hearing, when your Lordships were 

pleased to affirm the sentence of condemnation, but to reverse 

the same condemning the said ship and cargo as taken by H. M. 

ship ....... commander, and to condemn the same 

generally, reserving the question to whom. 

26th Nov. 1808. 
The Lords having heard the petition of both proctors in Act 
of Court, and the several attestations read, and advocates and 
proctors on both sides, rejected C. D.'s petition, and now by 
interlocutory decree condemned the said ship and cargo as good 
and lawful prize taken by H. M. ship ........ 

commander. 

Gute Erwartung. 



Allegation on part of joint captor, in the High Court of 
Admiralty. 

On . . . the . . . day of ... . 

The Horiza, . . . master. 

On which day C. D., in the name and as thn lawful proctor 

of ... . commander of H. M. ship , his 

officers and crew, parties in this cause, and by all lawful ways, 
means, and methods which may be most beneficial for his said 
parties, said, alleged, and in law articularly propounded as 
follows, to wit : — 

I. — That on H. M. ship .... com- 
manded by the said sailed in company with and 

under the order of &c. 

Q 4 • 
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And this was and is true, and the party proponent doth allege 
and propound of every thing contained in this and the sub- 
sequent articles of this allegation jointly and severally. 

{The following articles state other circumstances to establish 
right of Joint capture.) 

Concluding articles. — That H. M. said ship is 

a joint capture of the said ship and cargo, and as such entitled 
to share therein ; and this was and is true, and the party pro- 
ponent doth allege and propound as before. 

That all and singular the premises were and are true. 



RESPONSIVE ALLEGATION. 

The responsive allegation pleads matters in contradiction of 
the statements in the original allegation, and concludes, plead- 
ing " that the said ship was not present, or in sight of, or adding 
to the encouragement of the said capture, or to the terror of 
the enemy, and were not co-operating or acting in concert with 
their said ship in the said chase, or assisting in the said cap- 
ture ; " or praying " the Court to pronounce that the prize was 
taken solely by their ship, and that the other ship was not aid- 
ing."* 



Horizon, Alexander McClure, Master. 

This American ship was taken and seized as prize by his 
Majesty's ship Diana, Thomas James Maling, Esq., commander, 
and brought to Portsmouth. 

Proceedings were, as usual, instituted in the High Court 
of Admiralty, on the part of the actual captors ; and 
on the 16th of September, 1806, the cargo was con- 
demned as lawful prize. An appeal was afterwards 
prosecuted from the condemnation of the cargo, but 
the sentence of the Court of Admiralty was confirmed 
on the 29th June, 1808. 

* "Nide Eendraught," 3 Rob. Appendix 35.; "Odin," 4 Rob. 320.; 
"Forsigheid," Edw. 124.. 
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Pending the proceedings on this appeal — viz. on the 17th 
March, 1808 — Bayford brought in attestation of Samuel Scuda- 
more Heming, with an exhibit annexed, and prayed leave to 
intervene in this cause, on behalf of the said S. S. Heming, 
commander of His Majesty's gun brig Richmond, as a joint 
captor. 

Bishop then exhibited attestation of H. Halford, Esq., with 
exhibits annexed, and opposed the same. 

The Lords having heard the said attestations and exhibits 
read, and advocates and proctors on both sides thereon, gave 
leave to Bayford to appear, as by him prayed, on giving bail 
pursuant to Act of Parliament 

Bayford appeared accordingly for the said S. S. Heming, 
his officers and crew,, and alleged them to be joint captors of 
the said ship and cargo, and gave the usual bail. 

Bishop denied the interest of the commander, officers, and 
crew of the Richmond. Bayford propounded the same, and 
asserted he gave an allegation. 

The allegation having been brought in, the admissibility 
thereof came on to be debated. 

When the Lords having heard the allegation read, and ad- 
vocates and proctors on both sides thereon, took time to deli- 
berate. 

Thomas James Maling, Esquire (without revoking his proc- 
tor), produced himself for his answers which he brought in de 
bene esse, and the Surrogate, at petition of Bishop, directed the 
said answers to be closely sealed up by the Registrar, and to be 
opened in case the said allegation should be admitted to proof. 

The Lords having maturely deliberated, admitted the allega- 
tion. 

Bayford produced a witness on his allegation. 

Bishop brought in allegation on behalf of the Diana. 

This allegation was admitted, and Bishop then produced a 
witness thereon. 

S. S. Heming brought in his answers to the said allegation. 

Publication has since been decreed, and the cause assigned 
for sentence. 
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Jan. 25th, 1812. 
The Lords affirmed the sentence of condemnation ; and with 
regard to the intervention, the Lords pronounced against the 
interest of S. S. Heming, commander of His Majesty's gun brig 
Richmond, claiming to be a joint captor, and affirmed the 
decree of the Court below, condemning the goods in question 
as taken by His Majesty's frigate Diana, J. F. M., Esq., com- 
mander. 



IV. 
COMMISSION- 



Authorising the Lords of the Admiralty to require the High Court 
of Admiralty of England, and all Vice Admiralty Courts 
which shall be duly commissioned, to take Cognizance of and 
judicially to proceed in Prize Matters. 

VICTORIA R. 
Victoria, by the grace of God of the United Kingdom of 
Great Britain and Ireland, Queen, Defender of the Faith, and 
so forth, to our right trusty and well-beloved councillor Sir 
James Robert George Graham, Baronet ; our trusty and well- 
beloved Hyde Parker, Esquire, Companion of our Most Honour- 
able Order of the Bath, Vice Admiral of the Blue Squadron of 
our Fleet ; Maurice Frederick Fitzhardinge Berkeley, Esquire, 
Companion of our Most Honourable Order of the Bath, Rear 
Admiral of the White Squadron of our Fleet ; Richard Saunders 
Dundas, Esquire, Companion of our Most Honourable Order of 
the Bath, Rear Admiral of the Blue Squadron of our fleet ; 
Alexander Milne, Esquire, Captain in our Navy ; and William 
Francis Cowper, Esquire, our Commissioners for executing the 
office of Lord High Admiral of our United Kingdom of Great 
Britain and Ireland, and the dominions thereunto belonging, 
and to our Commissioners for executing that office for the time 
being, greeting. Whereas we have determined to afford active 
assistance to our ally His Highness the Sultan of the Ottoman 
Empire, for the protection of his dominions against the 
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encroachments and unprovoked aggression of His imperial 
Majesty the Emperor of All the Russias : Aud whereas by and 
with the advice of our Privy Council, we have ordered that 
general reprisals be granted against the ships, vessels, and goods 
of the Emperor of All the Russias, and of his subjects and others 
inhabiting within any of his countries, territories, or dominions, so 
that our fleets and ships shall and may lawfully seize all ships, 
vessels, and goods belonging to the Emperor of All the Russias, 
or his subjects or others inhabiting within any of his countries, 
territories, or dominions, and bring the same to judgment in 
such courts of admiralty within our dominions, possessions, or 
colonies as shall be duly commission ated to take cognisance 
thereof: these are therefore to authorise and we do hereby 
authorise and enjoin you our said commissioners now and for 
the time being, -or any two or more of you, to will and require 
the High Court of Admiralty of England, and the lieutenant 
and judge of the said court and his surrogate or surrogates, and 
also the several courts of admiralty within our dominions, 
possessions, or colonies which shall be duly commissionated, 
and they are hereby authorised and required to take cognisance 
of and judicially to proceed upon all and all manner of captures, 
seizures, prizes, and reprisals of ail ships, vessels and goods 
already seized and taken and which hereafter shall be seized 
and taken, and to hear and determine the same, and according 
to the course of admiralty and law of nations to adjudge and 
condemn all such ships, vessels, and goods as shall belong to 
the Emperor of All the Russias or to his subjects, or to any 
others inhabiting within any of his countries, territories, or 
dominions. In witness whereof we have caused our Great Seal 
of our United Kingdom of Great Britain and Ireland to be put 
and affixed to these presents. Given at our court at Saint 
James's the Third day of April, in the year of our Lord One 
thousand eight hundred and fifty -four, and in the seventeenth 
year of our reign. 

( Seal. J 
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INSTRUCTIONS 

For executing the Commission for the Examination of Witnesses 
upon the standing Interrogatories in Prize Causes. 

Upon a prize being brought into any port, for which a 
standing commission has issued from the High Court of Ad- 
miralty, the prize master, or other officer in charge, should 
immediately present himself before one of the actuaries for the 
port, and should deposit with him all the ship's papers, either 
found on board the ship or delivered up at the time of the 
capture. The actuary should then prepare an affidavit accord- 
ing to the form in the schedule No. 1., and should annex to it 
all the ship's papers, numbered in consecutive order, care being 
at the same time taken that the inclosures are not separated 
from the envelopes. The affidavit should be made by the prize 
master, or other person bringing in the papers, who should 
always, if possible, be either the person who has found them, 
or to whom the same were delivered up at the time of the cap- 
ture, and must be sworn before one of the commissioners, 
appointed under the standing commission from the Court of 
Admiralty. The commissioner and actuary should in all cases 
make careful inquiry that all the papers which were on board 
the ship, as well those which are generally understood to be 
included under the name of ship's papers, and which relate to 
the ship and cargo only, as also all other papers of whatever 
nature they may be, are brought in by the prize master. And 
the commissioner and the actuary should, immediately upon the 
affidavit being sworn, write their initials upon each of the 
papers annexed to such affidavit, with the view of hereafter 
identifying them, should it be necessary. The affidavit, when 
sworn, should, with the papers annexed thereto, thenceforth 
remain in the custody of the actuary, and must on no account 
whatever be parted with by him, until the same are sent to 
the Court of Admiralty with the examinations, as herein-after 
directed. 
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Two of the commissioners should then appoint a time for 
taking the examinations in preparatory of the witnesses upon 
the standing interrogatories, a copy of which will be found 
annexed to the commission. Three or four of the principal 
persons belonging to the captured ship (two of whom should, 
if possible, be either the master, supercargo, mate, or boat- 
swain) should be examined in each case, and it will be the duty 
of the commissioners to see that such persons are produced by 
the prize master or captors ; but, if a sufficient reason be assigned 
to the commissioners why the principal persons belonging to the 
captured ship are not produced and examined, such reason 
should in all cases be set forth at length in the return to the 
commission. 

Upon a witness being produced, an oath must be administered 
to him by the commissioners in the following form : — 

" You are produced as a witness in a cause respecting the 
" ship , and you swear that at the time of your ex- 

" amination you will speak the truth, the whole truth, and 
" nothing but the truth, so help you God." 

In case it should be necessary to take the examination by 
interpretation, some skilful, honest, and perfectly disinterested 
person thoroughly conversant with the English language, and 
with the language spoken by the witness, and, if possible, a 
notary public should be appointed by the commissioners to act 
as interpreter during the examination ; and, if not a notary 
public, an oath should be administered to him by the com- 
missioners in the words following : — 

" You swear that you are well acquainted with the English 
" and ike languages [here specify the language of the 

" witness, whether Danish, Swedish, French, Russian or other- 
" wise], and that you will faithfully interpret between the court and 
" the witness, so help you God. 19 

If the interpreter should be a notary public, he need not be 
sworn, as his notarial oath will be sufficient ; but in that case 
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care should be taken that when he signs the deposition he adds 
the words (i notary public " to his signature. 

Each witness must be examined separately and privately, 
every person being withdrawn except the commissioners, actuary* 
interpreter, and witness* none of whom must on any account 
have communication with the captors or their agents, further 
than to receive the ship's papers and the witnesses, much 
less should they receive any directions or instructions from 
them. 

It will be the duty of the actuary to reduce the examinations 
into writing, and, for the sake of uniformity, it is desirable that 
the heading of the depositions should be in the form set forth 
in the schedule No. 2., hereto annexed, and one witness only 
should be examined at a time, and his examination be completed 
before that of another is commenced. The several questions 
contained in the standing interrogatories must be put separately 
by the actuary, in the presence of two of the commissioners, 
and the answers of the witness must be separately and distinctly 
written down. If the witness should appear not to understand 
the question, care should be taken that he does clearly com- 
prehend it before his answer is written down. If he should 
say that he cannot answer the question, it will not be sufficient to 
writedown that "fa knows not to answer ;" but the answer 
should be taken down thus, " To the interrogatory, 

" he declares that he is unable to form a belief or disbelief 
" whether, fyc," repeating the words of the interrogatory. The 
answers likewise to two or more interrogatories should not be 
blended together, but the examination must be confined to one 
interrogatory at a time. 

When the examination of any witness is completed, it must 
be clearly and distinctly read over to him, and he should be 
required to sign his name or make his mark to each sheet of his 
deposition ; and the commissioners should then ask him, if he 
knows and fully understands the contents of his deposition, and 
acknowledges the same to be true. Upon the witness answering 
in the affirmative, a certificate should be written by the actuary 
at the foot or end of the deposition, and the commissioners, 
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actuary, and interpreter (if any) should sign their names in 
manner and form following : — 

" Taken and acknowledged 
"by the interpretation of 
«A.B.,of 

" Gentleman, or Notary 
"Public. 

" Before us, 

«C.B„ "A.B., 

« E.F., " Interpreter, 

" Commissioners " (and Notary Public.) 

u In the presence of 

"G.H., 
" Notary Public and Actuary Assumed." 

Upon all the examinations being completed, a return of the 
proceedings had and taken under the commission in each case 
should be drawn up and signed by the actuary in the form set 
forth in the schedule No. 3. hereto annexed. The affidavit, 
with the ship's papers annexed, the examinations, with a copy 
of the interrogatories administered, and the return should then 
be all closely sealed up and addressed as follows,-* 

Tothe RightHonourable STEPHEN LUSHINGTON, D.C.L., 
&c. &c. &c. 

Admiralty Registry, 
Doctors' Commons, 

London, 

and should be forwarded by the post, or in any other safe and 
convenient manner. 

Where there are more than two commissioners appointed by 
the standing commission, the rule is to take two commissioners 
and one actuary in each case, according to the order in which 
they are named in the commission, till the whole number shall 
have been employed, and so on again in rotation ; but in no 
case will the costs of more than two commissioners and one 
actuary be allowed ; and in cases of re-capture, only one com-* 
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raissioner and one actuary should attend, and only one witness 
be examined. 

A form of actuary's bill is hereto annexed, marked No. 4., 
and the actuary should in each case send a copy of his account 
for the examination of the witnesses with the examinations, 
and the same may be copied on the back of the return. 

The above are all the instructions which are necessary for the 
due and proper execution of the commissions in ordinary cases; 
but should any unforeseen circumstance arise as to which further 
directions may be required, the commissioners should direct the 
actuary to communicate on the subject with 
H. C. Rothery, Esq., 

Registrar of the High Court of Admiralty, 
Doctors' Commons, 

London. 



Nol. 
FORM OF AFFIDAVIT ON BRINGING IN A SHIPS PAPERS. 

In the High Court of Admiralty of England. 

The Ship ......... Master. 

Appeared personally A.B., of Her Majesty's 

ship of war the and made oath and said, that 

the paper writings hereunto annexed, marked from No. 1. to 
No. . . inclusive, are all the books, papers, passes, sea-briefs, 
charter-parties, bills of lading, cockets, letters, and other docu- 
ments and writings which were delivered up, or otherwise found 

on board the ship called the „ whereof 

was master or commander, and lately taken by 

Her Majesty's said ship of war the at which 

capture this deponent was present And he further made oath, 
that the said papers and writings are brought and delivered in 
as they were received and taken, without any fraud, addition, 
subduction, alteration, or embezzlement, and in the very same 
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plight and condition (save the numbering thereof) as when the 
same were delivered up or found on board the said ship. 

Sworn at in the A.B. 

County of 
the day of 185 . 

Before me, 
CD., 
Commissioner. 

In the presence of 

E.F., 
Notary Public and Actuary assumed. 



No. 2. 

FORM OF HEADING TO DEPOSITIONS. 

In the High Court of Admiralty of England. 

The ship — , Master. 

The Sayings and Depositions of all and singular the 
witnesses respecting the capture of the ship or vessel 

whereof now is, or lately was 

master, had and taken; on the and days of 

, in the year of our Lord 185 ; at the house of 

, at , in the county of 

; upon the standing interrogatories; by 

virtue of a Commission issued under seal of the High Court 

of Admiralty of England, bearing date the day 

of 185 , and addressed to [here set forth 

names of all commissioners mentioned in the standing com" 

mission,'] jointly and severally ; before us the said 

and 
upon the oaths of the several witnesses ; by the interpreta- 
tion of , of* [ ] aforesaid, 

* If notary public say so, and then omit between the brackets. 
R 
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[gentleman, who was first sworn that he well understood 
the English and languages, and faithfully 

to interpret between the Court and the witnesses] ; in the 
presence of . notary public, one of the 

actuaries appointed under the said standing Commission, 
follow to wit : 
James Smith, master of the ship or vessel 
of , aged years, a witness pro- 

duced and sworn, on his oath deposes and says, as follows : 
[Here insert Date."] 
1. To the first interrogatory, the witness answering, says, 



Five 

Shilling | No. S. 

Stamp. 

/FORM OF THE ACTUARY'S RETURN. 

Be it known unto all men by these presents, that A. B., CD., 
and E.F., witnesses respecting the capture of the ship or vessel 
whereof now is or lately 

was master, were by virtue of the standing Commission herein- 
after mentioned, on the and days 
of 185 , at the house of at 
in the county of in my 
presence produced, brought before, and secretly and separately 
sworn, examined, and interrogated upon the interrogatories 
annexed to the Commission, and of which a copy is herewith 
sent, by and 

two of the Commissioners named in the said standing Commission, 
issued under the seal of the High Court of Admiralty, bearing 
date the day of 185 , and ad- 

dressed to [here set forth date of Commission, and names of all 
the commissioners mentioned therein] , jointly and severally. And 
the sayings and depositions of the said witnesses were faithfully 
reduced into writing by me, G.H., notary public, substituted 
and appointed for that purpose by Henry Cadogan Rothery, 



243 

esquire, Registrar of Her Majesty's High Court of Admiralty of 
England. And inasmuch-as A.B., one of the aforesaid witnesses, 
is a , and not conversant with the English lan- 

guage, J. K., of gentleman, [if notary public state *>,] 

a person well acquainted with the English and 
languages, was by the said two Commissioners in my presence 
sworn well and truly to interpret the sayings and depositions of 
the said witness. Which depositions so reduced into writing 
are to these presents annexed, in order to be transmitted to the 
Judge of the said High Court of Admiralty of England, or his 
surrogate, agreeably to the directions of the said Commission. 
All which I do hereby certify under my hand and notarial seal, 
at aforesaid, the day of 

in the year of our Lord 185 . 
G.H., 
Notary Public and Actuary assumed. 



No. 4. 
FORM OF ACTUARY'S BILL. 

The ship - ■ Master. 

£ s. d. 
Summoning the Commissioners - - - 6 8 
Examining witnesses in preparatory, whether by in- 
terpretation or not, for each witness - - 1 1 1 6 
Engrossing depositions, each - - - 10 6 
Commissioners' fee for attendance, each for each 

witness - - - - -110 

Sorting and numbering papers - - - 6 8 

Drawing and engrossing affidavit as to papers - 6 8 

Drawing and copying return - - - 13 4 

For the use of a room to examine in - - 1 1 
Stamps and other disbursements as paid - 

To the interpreter, 1/. 1*. for the first witness, and 
10*. 6d. for each succeeding witness, 
s 2 



244 

N.B.— No extra fees to be paid to the Commissioners for 
oaths. 

Id cases of re-capture, the actuary will be only allowed If. 1*. 
for examining the witnesses. . 



STANDING INTERROGATORIES 

To be administered on behalf of our Sovereign Lady Victoria, 
by the Grace of God of Great Britain and Ireland Queen, 
Defender of the Faith. To all Commander*, Masters, 
Officers, Mariners, and other persons found on board any 
ship or vessel which hath been or shall be seized or taken 
as prize by any of Her Majesty's ships or vessels of war, 
concerning such captured ships or vessels, or any goods, 
wares, or merchandise on board the same, examined as 
witnesses in preparatory during the present hostilities. 

Let each witness be asked the following questions, and let 
his answer to each question be written down distinctly and 
separately. 

1. What are your true names? Where were you born? In 
what place or places have you lived during the seven years last 
past ? Where do you now live, and how long have you lived 
in that place ? To what prince, state, or power are you now, 
or have you at any previous time, and when, been a subject ? 
or said or represented that you were a subject ? Have you 
ever, and when, taken any and what oath of allegiance, and to 
whom ? or obtained, or received, or applied for any and what 
certificate of your being a citizen or subject of, or entitled to 
the protection of, any and what state or country? Of what 
cities or towns have you ever been admitted a burgher or 
freeman ? And when and in what manner were you so ad- 
mitted ? How long have you resided there since you were so 
admitted? Where have you since resided? What did you 
pay for your aforesaid admission ? Are you married ? If yea, 
where do your wife and family reside ? 
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2. Were you present at the time of the taking and seizing of 
the ship or her lading, or any of the goods or merchandises 
concerning which you are now examined? Had the ship con- 
cerning which you are now examined, any and what commission 
or letters of marque ? If she had, what was that commission or 
letter of marque, and by whom, when, and where was it granted? 

3. In what port or place, by latitude and longitude, bearing 
and distance, and in what year, month, and day were the ship 
and goods, concerning which you are now examined, taken and 
seized ? Upon what pretence, and for what reasons, were they, 
or any, and what part thereof, so seized? Into what port or 
place were they carried ? Under what colours did the said 
ship sail first on her voyage. What colours had she hoisted or 
flying when seized or captured ? What other colours had she 
on board, and for what reason had she such other colours ? 
Did she ever, and when, hoist the same, or any and which of 
them ? Was any resistance made at the time the said ship was 
taken? and, if yea, what sort of resistance, and by whom? 
Were any and what description of fire arms, or cannon, or 
muskets, or any other and what kind of weapons used in such 
resistance ? By whom, or by what ship or ships were you 
taken ? Was such vessel a ship of war, or a vessel acting 
without any commission, as you believe ? Were any other, and, 
if yea, what ships in sight at the time of the capture ? 

4. What is the name of the master or commander of the 
captured ship concerning which you are now examined ? How 
long have you known the said master ? Who appointed him 
to command the said ship ? Where and when did he first take 
possession of her, and at what time? and who by name 
delivered the possession of her to him ? Where is such person ? 
and where is the master now ? Where is the fixed place of 
abode of each of them ? If the witness replies that either has 
no fixed place of abode, then ask him where was the last place 
of abode of such person ? And where did he generally reside ? 
How long has he lived there ? Where was he born, and of 
what state is he now a subject? Is he married? If yea, 
where do his wife and family reside ? 

5. Of what tonnage or burthen (a the ship concerning which 

r 3 
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you are now examined ? What was the number of mariners on 
board her when you joined her? And at the time of her 
capture or seizure ? And of what country was each of the said 
mariners ? Did all such mariners come on board at the same 
port? And, if nay, at what ports did they severally come 
on board ? Who shipped or hired each of them, and when and 
where were they so shipped or hired ? and for or upon, what 
voyage ? 

6. Had you, or any, and which of the officers or mariners 
belonging to the ship concerning which you are now examined 
any, and if yea, what part, share, or interest in the said ship or 
her lading ? Set forth who among the said officers or mariners 
are so interested, and to what extent you or they are bo 
interested ? Did you belong to the ship at the time she was 
seized and taken ? If yea, in what capacity ? How long have 
you known the said ship ? When and where did you first see 
her ? Where was she built 

7. What is the name of the said ship ? How long has she 
been so called ? Do you know of any other name or names by 
which she has ever and when been called ? If yea, set forth 
such names, and when, and why, and for how long she was 
called by each or any of such names? Had she any passport 
or sea-brief on board ? and if yea, from whom ? 

8. To what ports and places did she sail during the said 
voyage before she was taken ? Where did the voyage on which 
she was taken begin? and where was it to have ended? Set 
forth the nature of every voyage the said ship has sailed upon, 
and the quality of every cargo the said ship has carried, from 
the time you have known her up to the time of her capture, 
and state at what port each of such cargoes has been delivered. 
From what ports and at what time particularly from the last 
clearing port, did the said ship sail previously to the capture ? 
Under whose direction and management has she usually been 
with respect to her employment or trade ? With whom do you 
correspond on the concerns of the vessel or her cargo ? 

9. What lading did the said ship carry at the time of her 
setting sail in her last voyage, and what particular sort of lading 
and goods had she on board at the time she was taken ? In 
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what year, month, and place, was the same put on board her ? 
Set forth the different species of the lading, specifying the 
quantity of each species. 

10. Who were the owners of the ship concerning which you 
are now examined, at the time when she was seized ? How do 
you know that such persons were the owners at such time ? Of 
what nation or country are such owners by birth ? Where do 
they reside? and where do their wives and families reside ? How 
long have they resided there ? Where did they reside before, to 
the best of your knowledge? Of what princes, states, or powers 
are they subjects or citizens ? 

11. Was any bill of sale, or any and what similar document 
of transfer, made ? — and, if yea, by whom ? — to the aforesaid 
owners of the said ship ? If any was made, in what month, 
year, where and before what witnesses was such bill of sale or 
similar document of transfer made? Where did you last see it, 
and what has become of it ? Was any, and what, engagement 
entered into concerning the purchase further than what appears 
upon the bill of sale ? If yea, was it verbal, or in writing ? If 
in writing, where did you last see such writing, and what has 
become of it ? 

12. Was the said lading put on board in one port, and at 
one time, or in several ports, and at several times ; and in what 
ports by name, and at what times particularly? Set forth what 
quantities of each sort of goods were shipped at each port. 

13. What are the names of the respective laders, or owners, 
or consignees, of the said goods ? What countrymen are they? 
Where do they now live and carry on their business or trade ? 
How long have they resided there ? Where did they reside 
before, to the best of your knowledge ? And where were the 
said goods to be delivered, and for whose real account, risk, or 
benefit ? Have any of the said consignees or laders any, and 
what, interest in the said goods ? If yea, whereon do you found 
your belief that they have such interest ? - Can you take upon 
yourself to swear that you believe that at the time of the lading 
the cargo, and at the present time, and also if the said goods 
shall be restored and unladen at the destined ports, the goods 
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did, do, and will belong to llie same persons, and to none 
others ? 

14. How many bills of lading were signed for the goods 
seized on board -the said ship ? Were any of those bills of 
lading false or colourable, or were any bills of lading signed 
which were different in any respect from those which were on 
board the ship at the time she was taken ? What were the 
contents of such other bills of lading and what became of them? 

15. Are there anywhere in Great Britain, and where par- 
ticularly, any bills of lading, invoices, letters, or instruments 
relative to the ship and goods concerning which you are now 
examined? If yea, set forth where they are, and in whose 
possession, and what is the purport thereof, and when they were 
brought or sent there. 

16* Was there any charter-party signed for the voyage in 
which the ship concerning which you are now examined was 
seized and taken ? What became thereof ? When, where, and 
between whom, was such charter-party made ? What were the 
contents of it ? 

17* What papers, charter-parties, bills of lading, invoices, 
letters, or other writings were on board the ship at the time she 
took her departure from the last clearing port, before she was 
taken as prize ? Were any, and, if yea, which of them burned, 
torn, thrown overboard, destroyed, altered, or cancelled, or 
concealed, or attempted to be concealed, and when, and by 
whom, and in whose presence ? 

18. Has the ship concerning which you are now examined 
ever been, and if yea, when, seized as prize, and condemned as 
such ? If yea, set forth by whom, when, and where, she was 
seized and into what port she was carried, and by whom, and 
by what authority, and on what account she was so condemned. 

19. Have you sustained any loss, and what, by the seizing 
and taking of the ship or goods concerning which you are 
examined? If yea, how do you compute such loss? Have 
you hitherto received any indemnity, satisfaction, or promise of 
satisfaction, for any part of the loss or damage which you have 
sustained, or may sustain, by this capture and detention ? And 
if yea, when, and from whom ? 
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20. Are the said ship and goods, or is any, and what part 
thereof, insured ? If yea, for what voyage, and against what 
risks was such insurance made ? And at what premium ? And 
when and by what persons and in what country ? 

21. In case you had arrived at your destined port, would 
your cargo or any part thereof, on being unladen, have imme- 
diately become the property of the consignees or any other 
person, and whom ? Or was the lader to take the chance of 
the market for the sale of his goods ? 

22. State in respect to the lading of the ship concerning 
which you are now examined and each part thereof, in what 
country the same was grown and produced and manufactured 
respectively. 

23. When the said cargo was originally put on board, was 
all the said cargo, or any, and what, part thereof, and when, 
taken from the shore and quay, or removed or transhipped from 
one boat, barque, vessel, or ship to another? From what, and 
to what, shore, quay, boat, barque, vessel, or ship, and when 
and where was the same so taken, removed, or transhipped ? 

24. Are there in any country besides Great Britain, and 
where, particularly, or on board any and what ship or vessel, 
other than the ship, concerning which you are now examined, 
any letters, instruments, papers, or documents relative to the 
said ship or goods as you know, believe, or have heard ? And 
of what nature are such letters, instruments, papers, or docu- 
ments ? And what are their contents as you know, believe, or 
have heard ? In whose possession are they, and do they differ 
from any of the papers on board ? And, if yea, in what par- 
ticular? 

25* Were any papers delivered out of the said ship or vessel, 
and carried away in any manner whatsoever? And if yea, 
when, and by whom, and to whom ? And in whose custody, 
possession, or power do you believe the same now to be ? 

26. Was bulk broken during the voyage in which you were 
taken, or since the said ship was captured ? And if yea, when, 
where, and by whom ? By whose orders, for what purpose, and 
in what manner ? 

27. Were there any passengers on board the aforesaid ship 
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during any, and what, part of the voyage on which she was 
captured ? If yea, how many, and who were such passengers 
by name ? Of what nation, rank, profession, or occupation was 
each of them ? Did any, and which of them, hold any, and 
what, commission ? And from whom and for what purpose ? 
Were any, and which, of such passengers secreted at the time 
of the capture, and why ? At what place, and when, was each 
of them taken on board ? To what place was each of them 
destined, or said or supposed to be destined, and upon what 
business ? or for what real purpose or design was he destined 
there ? Did they pay, or agree to pay, anything, and what, for 
their passage, and to whom ? Had any, and which, of such 
passengers any, and what, property, or concern, or authority, 
directly or indirectly, regarding the ship or cargo ? Were there 
at any time during the voyage in which the said ship was cap- 
tured any officers, soldiers, or mariners secreted on board her ? 
and if yea, for what reason were they so secreted ? Were any 
of Her Britannic Majesty's subjects on board, or secreted or 
confined, during the said voyage or at the time of the capture ? 
If yea, how long had they been so secreted, or confined, and for 
what reason ? 

28. Were, and are, all the passports, sea-briefs, charter- 
parties, bills of sale or lading, invoices, and papers found on 
board the said ship, and referring to the ownership thereof or 
to the cargo, true and fair, or are any, and which, of them false 
and colourable? Do you know of any matter or circumstance 
to affect their credit ? By, and from, whom were the passports 
and sea-briefs obtained? Were they obtained for this ship 
only, and upon the oath or affirmation of the persons therein 
described? or were they delivered to, or on behalf of, the person 
or persons who appear to have been sworn, or to have affirmed 
thereto without their having ever, in fact, made any such oath 
or affirmation ? How long a time were they to last ? Was any 
duty or fee payable and paid for the same ? And is there any 
duty or fee payable and paid for the same? And is there any 
duty or fee to be paid on the renewal thereof? Have such 
passports been renewed, and how often, and has the duty or fee 
been paid for such renewal ? Was the ship in a port in the 
country where the passports and sea-briefs were granted ? And 
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if not, where was the ship at the time ? Had any person on 
board any let-pass or letters of safe conduct? If yea, from 
whom, and for what business ? * 

29. If it should appear that there are in any place or country 
besides Great Britain any bills of lading, invoices, instruments 
or papers relative to the ship concerning which the witness is 
now examined, ask him, how did the same come to be in such 
place or country ? Were you ever in such place or country ? 
and if yea, when, and on what account? In whose possession 
are such instruments or papers ? Do they differ ? and if yea, 
in what particulars, from any of the papers on board or in 
Great Britain, or from any other papers referring to the same 
ship in any other place? Have you written or signed any 
letters or papers concerning the said ship or her cargo ? If yea, 
set forth their purport To whom were such papers written 
and sent, and what has become of them ? 

30. Towards what port or place was the ship steering her 
course at the time of her being first pursued and taken ? Was 
her course altered upon or after the appearance of the vessel by 
whom she was taken, and how altered, and with what object or 
purpose ? Was her course at all times when the weather would 
permit directed to the place or port for which she appears to 
have been destined by the ship's papers ? Was the ship before, 
or at the time of, her capture sailing beyond or wide of the said 
place or port to which she was so destined by the said ship's 
papers ? At what distance was she therefrom ? Was her course 
altered at any and what time, and to or towards any, and what, 
other port or place, and for what reason ? Did she make any, 
and what, attempt to escape the said ship by which she was 
captured ? When did she first see that ship, and at what dis- 
tance ? Did she thereupon make or shorten sail, or slacken, or 
increase her speed, and how? When and by what means was 
she stopped, brought to, or boarded ? 

31. By whom and to whom, has the said ship ever been sold 
and transferred, and how often and at what time and place, and 
for what sum or consideration ? Has such sum or considera- 
tion been paid or satisfied ? Was such sum a fair equivalent 
for her? If such sum has not been paid, what security or 
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securities have been given for the payment of the same and by 
whom? And where do the persons who have given such 
security now live ? Do you know or believe in your conscience, 
such sale or transfer to have been truly made, and not for the 
purpose of covering or concealing the real property or interest 
in the ship ? Do you verily believe, that if the ship be re- 
stored, she will belong to the persons now asserted to be her 
owners, and no others? Are there any, and if yea, what, 
private agreements for the return of the ship to her former 
owners, at the conclusion of the war, or at any and what other 
period? 

32. What guns were mounted on board the said ship, and of 
what calibre were they ? and what arms, and ammunition were 
there belonging to her ? Why was she so armed ? Were there 
on board any other guns, mortars, howitzers, balls, shells, 
rockets, hand-grenades, rifles, muskets, carabines, pistols, fuzees, 
halberts, spontoons, swords, bayonets, locks for muskets, flints, 
ramrods, belts, cartridges, cartridge boxes, pouches, gunpowder, 
percussion caps, saltpetre, nitre, camp equipage, military tools, 
uniforms, soldiers' clothing or accoutrements, or any sort of 
warlike and naval stores, or steam engines or machinery, or 
parts thereof ? Were any of such warlike, or naval, stores or things 
thrown overboard, at or before the time of the capture ? And 
were, and are, any such warlike or other stores before described 
concealed on board under the names of merchandise, or any 
other colourable appellation, in the ship's papers ? If yea, what 
are the marks of the casks, bales, and packages, in which the 
same are concealed ? Were any of the before-named articles, 
and which, intended for the use of any fortress or garrison in 
the port or place to which such ship was bound ? If nay, to 
whose use, and for what place, were the same, or any and which 
of them, really destined or intended ? Do you know, or have 
you heard of, any ordinance, notice, or law, existing in the 
kingdom or state from which the voyage began, or where they 
were shipped, forbidding the exportation of the same by private 
persons ? Were such warlike or naval stores put on board by 
any, and what public authority ? When, and where, and by 
whom, were they put on board ? 
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33. What is the whole which you know or believe regarding 
the real and true property and destination at the time of the 
capture of the ship and cargo concerning which you are now 
examined ? 

34. Did the said ship, on the voyage in which she was cap- 
tured, or during any, and what, former voyage, sail under the 
convoy of any, and what, ship or ships of war, and other armed 
vessel or vessels? And if yea, for what reason did she sail 
under such convoy ? Of what force was or were such convoy- 
ing ship or ships ? And to what state did they belong ? What 
instructions or directions did you receive on each and every 
such voyage, when under convoy, respecting your sailing or 
keeping in company with such armed or convoying ship or 
ships? and from whom did you receive such instructions or 
directions ? And from whom did you receive any instructions 
for resisting, or endeavouring to avoid, or escape from capture ; 
or for destroying, or concealing, or refusing to deliver up, your 
ship's documents or papers, or any and what other papers that 
might be, or had been put on board your vessel ? If you had 
any such instructions, state their tenor and all particulars re- 
lating thereto. Ask the witness if he is in possession of such 
instructions or copies thereof ; and if he be, direct him to leave 
the same with the examiner, to be annexed to his deposition. 

35. Did the said ship during the voyage in which she was 
captured, or on, or during any, and what former voyage, sail to, 
or attempt to enter or leave, any port, place, river, or coast 
which was under blockade by the arms or forces of any, and 
which, of the belligerent powers ? If yea, when, where, and how 
did you first hear of such port, place, river, or coast being so 
blockaded ? And were you at any, and what, time, and if yea, 
by whom, and where, warned not to proceed to, or not to 
attempt to enter, or to leave such blockaded port, place, river, 
or coast ? What conversation or other communication passed 
between you and your informant, in respect thereto ? And 
what course did you pursue upon, and after such warning ? 

36. What instructions did you, or did any, and what other, 
person on board receive, and from whom, and when, with re- 
spect to any, and what, blockade which there was, or might 
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thereafter be, established ? Or will you swear that you never 
received, and do not know or believe that any other person on 
board received, any instructions whatsoever in respect to any 
blockade which was, or might, be established of any port, place, 
or coast ? 



INSTRUCTIONS 



For the Commanders of Her Majesty's Ships and Vessels 
of War, as to the Disposal of Captured Vessels. 

Article I. 

The commanders of Her Majesty's ships and vessels of war 
shall send all ships, vessels, and goods, which they shall seize 
and take, into such port within Her Majesty's dominions, as 
shall be most convenient for them, in order to have the same 
legally adjudged in the High Court of Admiralty of England, 
or in some other Admiralty Court lawfully authorised to take 
cognisance of matters of prize. 

Article II. 

After such ships, vessels, and goods (save as to ships of 
uar) shall have been taken into any such port, the captor, or 
one of his chief officers, or some other person present at the 
capture, shall bring or send, as soon as possibly may be, three 
or four of the principal persons belonging to the captured ship 
or vessel (two of whom shall always, if possible, be either the 
master, supercargo, mate, or boatswain) before the Judge of the 
High Court of Admiralty of England, or his surrogate, or 
before the Judge of some other Admiralty Court within the 
British dominions, lawfully authorised as aforesaid, or such 
persons as shall be lawfully commissioned in that behalf, to be 
sworn and examined upon such interrogatories as shall tend to 
the disco\ery of the truth concerning the interest or property 
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of such ship or ships, vessel or vessels, and of the goods, ware?, 
merchandise, and other effects found therein ; and the captor 
shall also at the time of producing the aforesaid persons to be 
examined, and before any monition shall be issued, bring and 
deliver into the hands of the Judge of the High Court of 
Admiralty of England, his surrogate, or the Judge of some other 
Admiralty Court within the British dominions lawfully autho- 
rised, or others commissioned for that purpose as aforesaid, all 
such books, papers, passes, sea-briefs, charter parties, bills of 
lading, cockets, letters, and other documents and writings what- 
soever as shall be delivered up or found on board any such ship 
or vessel ; and the captor, or one of his chief officers, or some 
other person who was present at the capture, and saw the said 
papers and writings delivered up, or otherwise found on board 
at the time of the capture, shall make oath that the said papers 
and writings are brought and delivered in, as they were received . 
and taken, without any fraud, addition, subduction, alteration, 
or embezzlement whatever, or otherwise shall account for the 
same upon oath to the satisfaction of the Court. 

Article III. 

All ships, vessels, goods, wares, v merchandises, and other 
effects (save as to ships of war) so captured as aforesaid shall, 
immediately upon being brought into Court, be delivered over 
into the custody of the marshal or other duly qualified officer of 
the High Court of Admiralty of England, or other Court of Ad- 
miralty commissioned as aforesaid, or in the absence of any such 
officer into the custody of the collector, comptroller, or other 
principal officer of the customs or navigation laws ; and such 
ships, vessels, goods, wares, merchandises, and effects, shall be 
kept and preserved, and no part thereof shall be sold, spoiled, 
wasted, or diminished, and the bulk thereof shall not be broken 
(save only in case of urgent necessity, or by decree of the 
Court), until final judgment shall have been given in the said 
Court of Admiralty touching and concerning the same. 

Article IV. 
•If any ships or vessels belonging to Her Majesty, or her 
subjects, or to any of her allies, or their subjects, shall be found 
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In distress by being in fight, set upon, or captured by the enemy, 
or by reason of any other accident, the commanders of Her 
Majesty's ships and vessles of war shall use their best endeavours, 
and give aid and succour, and to the utmost of their power labour 
to re-capture and free the same from the enemy, or such other 
distress. 

Article V. 

The commanders of Her Majesty's ships and vessels of war 
shall not ransom, or agree to ransom, or quit, or set at liberty, 
any ship or vessel, goods or wares, merchandises, or other effects 
belonging to the enemy, which shall have been seized and taken 
by them, save only in case of urgent necessity. 

Article VI. 

The commanders of Her Majesty's ships and vessels of war 
shall carry all persons taken on board of any captured men of 
war, or other ships or vessels, to ports at which there are or 
shall be established depots for the reception of prisoners of 
war, and shall there deliver them over to such persons as shall 
be duly authorised to receive and take charge of them ; and no 
such commander or other officer shall presume, upon any 
pretence whatever, to land, release, or deliver over any such 
persons at any other place, to any other person, or in any other 
manner than as aforesaid. 



Article VII. 

The commanders of Her Majesty's ships and vessels of war 
shall not, until further orders, capture, detain, or molest any 
ship or vessel belonging to any subject or citizen of any state in 
amity with Her Majesty, solely by reason of enemy's goods 
being laden on board her, nor shall they, until further orders, 
capture, detain, or molest any goods, wares, merchandises, and 
effects, laden on board the same, solely by reason of their 
belonging to the enemy. 
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Article VIII. 

The commanders of Her Majesty's ships and vessels of war 
shall seize, detain, and capture all ships and vessels laden wholly 
or in part with arms, ammunition, naval or military stores, officers, 
troops, seamen, or despatches, or any other contraband of war, 
which is destined for the use of the enemy, and shall send such 
ships or vessels, and contraband, (except as herein-after men- 
tioned,) into some port within Her Majesty's Dominions, for 
adjudication before the High Court of Admiralty of England, 
or some other Court of Admiralty duly authorized to take 
cognizance thereof; provided, that if any such ships, vessels, or 
contraband be owned by subjects of France, the same shall be 
taken into some port of France for adjudication. 

Article IX. 

The commanders of Her Majesty's ships and vessels of war 
shall seize all ships or vessels, and the goods, merchandise, and 
effects laden therein, to whomsoever belonging, that shall be 
found attempting to violate any blockade of the ports, harbours, 
or coasts of the enemy, and shall send them (except as herein- 
after excepted) into some port within Her Majesty's Dominions, 
for adjudication before the High Court of Admiralty duly 
commissioned to take cognizance thereof; provided, that if such 
ships or vessels be owned by subjects of France, the same shall 
be taken into some port of France for adjudication. 

Article X. 

In case Her Majesty shall declare any ports, harbours, or 
coasts to be in a state of blockade, the commanders of Her 
Majesty's ships and vessels of war are hereby enjoined to stop 
all neutral vessels, which they shall meet at sea, destined to the 
said ports, harbours, or coasts, and if they shall appear to be 
ignorant of the existence of the said blockade, and have no 
contraband of war on board, they shall turn them away, appris- 
ing them that the said ports, harbours, or coasts are in a state 
of blockade, and shall write a notice to that effect upon one or 

s 
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more of the principal ship's papers ; and if any neutral ship or 
vessel, which shall appear to have been so warned, or to have 
been otherwise informed of the existence of the blockade, or 
to have sailed from her last port, after it may reasonably be 
supposed that notification of the blockade had been made 
public there, shall yet be found attempting or intending to 
violate such blockade, such vessel shall be seized, and sent into 
some port within Her Majesty's dominions, for legal adjudication 
before the High Court of Admiralty of England, or some other 
Court of Admiralty duly commissioned to take cognizance 
thereof; provided, that if such ship or vessel be owned by 
subjects of France the same shall be taken into some port of 
France for adjudication. And if any neutral ship or vessel be 
found coming out of any blockaded port, which she shall pre- 
viously have entered in breach of such blockade, or if she shall 
have any goods or merchandise on board laden after knowledge 
of the blockade, such ship or vessel, and the goods, wares, 
merchandises, and other effects on board the same shall in like 
manner be seized, and sent in for adjudication ; provided that, 
if such ship or vessel be owned by subjects of France, she shall 
be taken into some port of France for adjudication. But any 
neutral ship or vessel coming out of any such blockaded port, 
in ballast, or having only goods or merchandise on board laden 
before the knowledge of the blockade, shall be suffered to pass, 
except there be other grounds for detaining her, and a notice 
and warning shall be written upon one or more of her principal 
ship's papers, prohibiting such vessel from again attempting to 
enter such port during the existence of the blockade. 
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INDEX. 



ABANDONMENT, no claim within a year and a day, 51. 

Joint capture, 101. 

Prize, 83. 

„ recapture, 84. 
ABATEMENT, none of suit in rem, 110. 
ABSENCE, of parties, 110. 
ACCIDENT, ship driven in by, 118. 
ACCOUNT, goods on, of third person, 66. 

neutral, 56* 

Suit to account for proceeds, 123. 
ACQUITTAL, rights of recaptors, revert, 85. 

seizure after, 40. 

by interlocutory decree, 112. 
ACTUARY, bill, 243. 

return, 242. 
ADMIRAL, responsibility, 43. 
ADJUDICATION, monition to proceed to, 45. 
ADVENTURE, private, 97. 
AFFIDAVIT, captors', further proof, 57. 

as to facts within knowledge, 27. 

must accompany claim, made by parties, if possible, 20. 

previous to examination of papers, 20. 

on bringing in papers, &c. 240. 

sometimes by agent, 20. 

special, 20. 

test, 51. 

2 
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AGENT, 66, 67, 68. 71. 74. 

act of, effect, 74. 

expenses allowed, 97. 

in enemies' country, 60. 

interest in goods, 68. 

prize agent, 124. 

proceeds in hands of, 123. 125. 

purchase by, 63. 
AGREEMENT, privateer, 123. 
ALIEN, enemy, 57. 
ALLEGATION, special, not usual, 49. 
ALLY, 65. See also " French Guiana," 2 Dod. 158. 

joint capture, 107. 110. 

not allowed to trade with common enemy, 69. 

recapture, 80. 
AMELIORATION, allowance for, 78. 
ANIMUS revertendi in itinere y 60. 
ANCHOR, ships at, not joint captor, 105. 
APPEAL, court, 5. 

by interlocutory decree, 111. 

condemnation by incompetent Court rendered good, 78. 

evidence, fresh admitted, 9. 

joint capture, claim, may be interposed on appeal, 108. 

none effect, 5. 
APPEAL, pending, no distribution, 124. 

security, 8. 
APPLICATION, for delivery of property on bail, 22. 

special, to examine papers to substantiate claim, 20. 
APPRAISEMENT, manner, 86, 87. 
ARMED, setting forth, evidence of, 80. 
ARREST, officer under, entitled to share, 121. 
ASSESSMENT, costs and damages, 112. 
ASSIGNEE may sue, 123. 
ASSOCIATED, 82. 105. 
ATTACHED by public authority, 117. 
ATTACHMENT, 34. 113. 

to enforce bond, discretionary, 90. 
AUTHENTICATION, none required of papers transmitted by 
Government, 55. 
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B. 



BAIL, sale or delivery on, 88. 

responsibility, 43. 90. 
BAIL BONDS, 90, 91. 
BANKRUPTCY of one partner, 113. 
BARRATRY, 73. 
BILL OF SALE, 45. 114. 

proof of purchase, 63. 

omission of name, 45. 114. 
BLOCKADE, deviation into blockaded port, presumed service 
of cargo, binds owner, 71. 

coming from port under, claimants' expenses refused, 
36.96. 

commencement, 2 Dod. 284. 
• going to, justifiable capture, 36, 96. 

orders before, 74. 

shipment during, 74. 
BOAT, joint capture, 104. 
BOOTY, 115. 
BOUNTY, 122. 
BREAK BULK, 39. 



C. 

CAPITULATION of island joint capture, 102. 

effect on national character, 64. 
CAPTAIN, security for, 44. 
CAPTOR, affidavit not generally admissible, 57. 

commissioned, 35. 

costs entitled to, 36. 
„ pay, 39. 

delay, 37. 45. 110. 

duty, 6. 13, 14. 16. 37, 38, 39. 
s 3 
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CAPTOR — continued. 

forfeiture of prize, 32, 33, 37. 
of commission, 37. 

freight entitled to, 94. 

ground need not be stated at commencement of suit, 49. 

instructions violation, 33. 

justification, 6. 35, 36. 

non-commissioned, 35. 1 16. 

responsibility, 34, 35, 36, 37- 39. 112. 

rights, 34. 114. 

sale, 39. 

who, 31. 111. 
CAPTURE, probable cause, 36. 

cause of, not necessary, though desirable, to be stated at 
time, 38. 

nor at commencement of suit, 49. 
CAPTURED CREW, conduct of, 36. 

ill treatment of, 32. 
CARGO, ambiguous, 36. 

clearance none, 36. 

in transitu, 64. 

master when agent, 72. 

nature of, effect on national character, 58. 
CARTEL SHIP, not allowed to trade, 117. 
CAVEAT, 113. 
CEDED, 56. 
CHANGE, domicile, during war, 70, 

course, joint capture, 102. 

of property by capture only after condemnation, 77. 
CHARACTER. Vide National 
CHASE, 99. 

discontinuance, 103. 

joint, 102. 

night, 103. 

under false colours, 38. 
CLAIM, 7. 19. 

amendment not of course, 21. 

by whom made, 19. 21. 
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CLAIM — continued. 

given in, 45. 

how made, 7. 

none, 21. 45. 51. 

supported by oath, 4. 7. 

time, within a year and a day, 51. 
otherwise precluded, 51. 
CLAIMANT, proceeding, 6. 45. 

who, 52. 
CLEARANCE, none, 36. 
CO-AGENT, 124. 
COLLUSION, sale, 63. 
COLONY, 65, 66. 97. 
COLORABLE, papers, 36. 

sale, 63. 
COMMANDER, 42. 

squadron, 80. 121. 

pro tern., 121. 
COMMISSION, 35. 

against one enemy, 116. 

damages assessed, 41. 

expenses, 89. 

forfeiture, 32. 37. 

not issued to be executed in enemy's country, 58. 

prize necessary, 35. 55. 

sale, 88. 

standing, 10. 

war, 80. 
COMMODORE, 42. 

COMPETENCY, witness, 57. Bui see 3 & 4 Vict c. 66. s. 10. 
CONDEMNATION, 58. 77. 

as enemy's property, 58. 

as droit, 119. 

by enemy's consul in neutral port, invalid, 77. 

by interlocutory decree, 1 14. 

claim of joint captor after, 108. 

enemy's property mixed, 52. 

in neutral port, 77. 

s 4 
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CONDEMNATION — continued. 

necessary, 77. 

no claim within year and day, 51. 

non-commissioned captor, to Government, 116. 

presumption, 55. 

to privateer, sentence delivered to master, 114. 

to whom, 114, 115. 

vest property, 77. 

want of evidence, grounds for, 55. 
CONJECTURE, 102. 
CONJUNCT FORCES, 2 Dod. 843. 
CONSIDERATION, sale, 63. 

CONSIGNEE, correspondence to be produced, 66. 68. 
CONSTRUCTIVE ASSISTANCE. 

joint capture, 99. 104. 

fleet, 105. 

owner's ship, 68. 

public ship, 101. 
CONSUL, national character, 60. 

enemy's consul in neutral port, condemnation by, 77. 
CONTINUANCE in enemy's country, 61. 
CONTRABAND, 3. 70, 71. 

captors' costs, 36. 96. 

freight not allowed, 93. 

proof, 56. 
CONTRACT, 65. 

during peace, 64. 

sub-contract, 52. 
CONTROL, shipper, 66. 68. 
CONVOY, 72. 

joint capture, 104. 

recapture, 82. 
CO-OPERATION, 107. 
CORRESPONDENCE, 57. 
COSTS, 112. Vide 2 Dod. 52. 

captors' liability, 4, 5. 35. 

claimants, 5. 95, 96. 

of unlivery, 88. 

security for, 7. 
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COUNTERMAND orders, 74. 
COURSE, joint capture, 101. 

logbook, 55. 
COURT, 32. 

proceeds ex officio, 31. 
COVER, enemy's property, 74. 

general agent, 74. 
CROWN, 118. 
CREW, neutral, rescue, 84. 

offer to navigate, 38. 

sufficient, 38. 
CUSTODY of prize, 46. 



D. 

DAMAGE, 34. 41. 113. 

interest on, 41 . 

limitation as to time, 40. 

measure, 41. 

if not justifiable cause, 35. 

personal tort, 32. 

report on, 42. 

responsibility, actual wrong doer, 32. 

Superior liabilities of, 32. 

who liable, 42, 43, 44. 

wrongful capture, 32. 42. 
DARKNESS, 103. 
DECLARATION OF WAR, goods seized before belong to 

Crown, 118. 
DECREE, 113. 

condemnation, 110. 
by interlocutory, 113. 

distribution, 119. 
DEFAULT, 57. 
DEFECT, cured by appearance, 52. 

of evidence fatal, 55. 
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DEFINITIVE sentence, 111. 
DELAY, on part of captors, 19. 4-0. 45. 

on part of claimants, 37. 
DELIVERY, of goods, conditional, 66. 
discretionary, 67* 

of prize after hearing and admission for claim or order for 
further proof, 22. 

not of course, 22. 

on bail with consent, 22. 

stipulation should be taken, 23. 
DEMURRAGE, 40. 
DEPOSITIONS, heading, 241. 

invoked, 54. 
DERELICT, droit, 118. 

not if deserted by enemy, 83. 
DESTINATION, 56. 

blockade, 96. 

false, 36. 

freight, 94. 

logbook, 55. 
DESTRUCTION of papers, 74. 

of property, 19. 
DETACHED, 102. 104. 106. 
DEVIATION, blockaded port, 72. 
DISCONTINUANCE, chase, 103. 
DISGUISE, 62. 
DISPOSSESS, 85. 
DISTRIBUTION, 109. 

decree, 119. 

private ship, 109. 

public ship, 109. 
DIVEST, property in transitu, 66. 
DOCUMENTS, want of, 36. 
DOMICILE, 54. 69. 

change, 60. 

determines national character, 58. 

enemy's country, 70. 

partner, 60. 
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DONATION, 84. 

DOUBLE CORRESPONDENCE, production necessary, 57. 
DROIT, 47. 118. 



E. 

EMBARGO, unlivery under hostile, discharges freight, 93. 

EMBEZZLEMENT, 39. 

EMERGENCY, 73. 

EMPLOYMENT, public military service, setting forth, 80. 

ENCLOSED invoice, 67. 

ENEMY, S. 

claim by, under truce, licence, &c, 21. 

commission not granted to enemy's country, 58. 

goods, freight, 92. 

house of trade in enemy's country, 61. 

presumption, 55. 

produce of colony, 62. 

property mixed, 52. 

trade from port to port, 56. 

witness, 57. 
ESCAPE, 84. 
EVIDENCE all to be produced at once, 16. 

extraneous, generally inadmissible, 55< 

first instance, ship's papers, and preparatory examinations, 
17. 53. 

invocation of papers, 54. 

logbook of claimant, 55. 

of captors, not admissible, 58. 

supported on oath, 54. 
EXTRANEOUS verification, 54. 

what, 15.55. 
EXAMINATION, 53. 

affidavits admitted in place of, 55. 

as soon as possible, 16. 

prize crew, 15. 55. 
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EXAMINATION— continued. 

separate, 17. 

under standing commission, 14. 
EXCEPTION to report, 112. 
EXECUTORY payment, 65. 
EXPENSES, on acquittal, 112. 

allowance, SI. 96, 97. 

manner of assessment, 1 12. 

master's lien, 113. 

neutral, 93. 

of unlivery, 88. 

on delivery, 90. 



F. 

FALSE COLORS, may chase, but not fire under, 38. 
FALSE PAPERS, entitle captor to costs and damages, 96. 

forfeiture of freight, 93. 

justify capture, 36. 
FIRST INSTANCE, cause heard on ship papers and depo- 
sitions, 17. 
FIT OUT FOR WAR, prize taken by enemy and fitted out. 

jus postliminii lost, 76. 80. 
FLAG AND PASS determine character of ship as to claim- 
ant, 61. 

but not as to captor, 62. 
FLAG EIGHTHS, right of commander of fieet, 120. But 

see " New Prize Regulations," 133. 
FLEET, interest in prize, 106. 

of ally, 107. 
FOLLOW, Court of Admiralty power to follow proceeds, 124. 
FOREIGN port or territory, property in, 29. 
FORT manned by sailors, 117. 
FORTRESS, capture in sight of, 99. 
FRAUD on part of captor entails forfeiture of prize, 32. 

in joint capture, 101. 
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FRAUD — continued. 

loss of freight, 93. 

„ private adventure, 97. 
FREIGHT, 31. 

allowed, 92, 94. 

lien, 93. 

refused, 93. 

captors, 94, 95. 
FRENCH prize regulations, 14, 15, &c. in notes. 
FRIENDS' goods restored, 3. 
FURTHER PROOF, 18. 

after hearing, in first instance, 18. 

cases of, 24. 

captors, on part of, what, 26. 

claimant, on part of, 9. 57. 

consequences, 25. 

delivery on bail obtainable after order for, 22. 

effect, entitles captor to expenses, 96. 

deprives claimant of cost and damages, 95. 
justifies capture, 33. 

failure, 26. 

forfeiture, 25. 

in power of court, 24. 

in discretion of court, 24. 53. 

necessary, when, 24. 56> 

on simple order only, to claimant, 24. 

but may be granted to both parties, 23. 

refusal, 25. 

what, 9. 26. 57. 



G. 

GOVERNMENT OFFICERS not to dispossess recaptors, 85. 
„ conduct proceedings where cap- 

ture by H. M. ships, 53. 
GRANTS of money in lieu of prize, 2 Dod. 273. 487. 
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H. 



HABIT of ship, 58. 63. 
HANDCUFFS, crew not to be put in, 38. 
HEAD-MONEY, 122. See also 2 Dod. 172. 301. 343/ 
HEARING, time of, 50. 

in first instance, on papers and depositions, 17. 
HOSTILITIES at commencement, favourable consideration of 
neutrals, 61. 

after knowledge, with continuance in enemy's country, 
not, 61. 

actual or impending, purchase invalid, 64. 66. 

cessation, 2 Dod. 78. 

not contemplated, purchase valid, 65. 



IGNORANCE, enemy's ship entering port in, droit of Ad- 
miralty, 118. 

not admissible as excuse on part of owner in case of 
blockade, 71. 
IN REM, proceedings not abate by death or absence, 110. 
IN PERSONAM, proceedings, representative to be cited, 110. 
IN TRANSITU, 64, 
INCIDENTS, prize jurisdiction over, 30. 

personal tort, 32. 
INCLOSURE of invoice to consignee, 67. 
INCOMPETENCY of court cured by appeal, 77. 
INHIBITION, 8. 

service, 8. 
INSOLVENCY justifies stoppage in transitu, 68. 
INSPECTION commission, 87. 
INSTRUCTIONS, violation of, 33. 
INSURANCE not allowed to captors, 97. 
INTEREST of all parties protected by court, 111. 

against Commissioner or Marshal in case of fraud, 125. 
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INTEREST — continued. 
on damages, 41. 



on proceeds in hands of agent, 31. 125. 
INTERLOCUTORY DECREE, 111. 
INTERLOCUTORY SALE, 22. 

INTERROGATORIES, to be used during the present hos- 
tilities, 244. 

special, 227. 

standing, 2. 
INTIMIDATION, joint capture not sufficient, 107. 
INVALID SOLDIERS entitled to share, 121. 
INVENTORY to be made on unlivery, 86, 87. 
INVOCATION, depositions of claimant, 54. 

of papers on board another ship, 26. 54. 
in another cause, 26. 54. 
INVOICE enclosed to consignee as shipper's agent, 67* 
IRONS, captured crew not to be put in, 38. 
ISLAND, capitulation, 102. 
ITINERE, in, effect on domicile, 60. 



J. 

JOINT CAPTURE, 98. 228. 

abandonment, 101. v. 2 Dod. 32. 

admission, 109. 

affidavits of captors not received, except under release ; 

but quaere ? Vide 3 & 4 Vict, c. 66. ss. 10. 57. 
ally entitled to share, 108. 
blockade, 2 Dod. 96. 
boat, 104, 105. 
chasing, 99. 
claim interposed after final decree of condemnation, 98. 108. 

must be brought forward on regular allegation, 108. 

before distribution, 1. 

constructive assistance, 98. 
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JOINT CAPTURE — continued. 
claim not to be extended, 101. 

diverting course of enemy, 103. 
convoy, 104. 
course different, 101. 

change, 101. 103. 
detached, 102. 

boat, 104. 
distribution shares, 109, 1 10. 
fraud, 101. 

hearing and in itinere, 2 Dod. 88. 
jurisdiction belongs exclusively to Admiralty, 108. 
land forces, 98. 

logbook not evidence ; but qucere f 98. 
privateer, 98. 110. 
proceedings, 228. 
proof burthen, 109. 

aliunde, necessary, 109. 
public ship, 100, 101. 
renunciation at time of capture, 109. 
sight, 102., 2 Dod. 126. 
lost, 103, 104. 
but detached, 102. 
from mast head, 102. 
JOINT ENTERPRISE entitles to share, 105. 
JOINT FORCE, jurisdiction, 28. 
JOINT SQUADRON, 2 Dod. 96. 
JURE CORONA prizes, droits of Admiralty, 119 
JURISDICTION, 28. 33. 
distribution, 31.119. 
exclusive, 31. 
freight, 31. 

grant of money, 2 Dod. 273. 
incidents, 30. * 
in rem, 31. 

once acquired, follows proceeds, 29. 
prize in foreign port, 29. 

foreign neutral territory, 29. 
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landed, 29. 
lost, 29. 
torts connected with capture, 362. 
JUS POSTLIMINII, 67. 
JUSTIFICATION, any part prize, 35. 

further proof necessary amounts to justification, 36. 



KING'S SHIP, capture by, 53. 

KNOWLEDGE, want of, not excuse acts of general agent, 74. 
„ of war, 64. 70. 



L. 

LAND, capture on, by land and naval forces, 115. 

by crew from land, 117. 

conjoint forces, 107. 115. 
LEE (SIR GEORGE), report on Prussian memorial, 2. 
LETTER of Sir Wm. Scott and Sir J. Nicholl to Mr. Jay, 1. 
LIBEL, prize, 19. 49. 
LICENCE to withdraw property, 70. 

enemy's, sailing under, 70. 73. 
LIEN not admitted in general, 52. 

freight, 93. 

master's expenses, 113. 
LIMITATION, none with respect to bail bonds, 90. 

none during existence of prize commission, 40. 
LOGBOOK, against captors, inadmissible, 58. 

examined by person skilled in nautical affairs, 55. 
LOCK, capture by commissioned ship placed under joint locks 
of Government and captors, 47. 

if by commissioned vessel, under lock of Government, 47. 
LORD HIGH ADMIRAL, 118. 

T 
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LOSS, compensation for, 19. 
of prize by misconduct, 37. 
when in charge of Marshal, 48. 
under lock of Government, 48. 



M. 

MARQUE, letters of, 35. 

forfeiture, 37. 116. 

master not on board, prize forfeited, 117. 

recapture not necessary, 81. 

revenue cutter, with letter of, private ship of war, 86. 
MASTER, acts bind owner of ship within scope of ordinary 
authority, 71* 75. 

exceptions, 74. 

cargo, not generally bound by his acts, unless in case of 
contraband, 71. 

sometimes considered agent of shipper, 113. 

national character, 59. 

private adventure generally restored, 97. 

considered privy to transactions of ship, 4. 

responsibility, 42. 

restitution to him as such, 113. 

testimony as to destination generally conclusive, 66. 
MERCHANT, 56. 

character, 60. 
MERCHANT SHIP, in sight, not joint captors, 107. 

may be purchased from enemy by neutrals, but not a ship 
of war, 63. 
MARSHAL, possession, 47. 

removal commission of, usually directed to him, 87. 

rescue from his custody entails forfeiture, 71. 

responsibility, 48. 

interest allowed against him, in case of fraud, 125. 

unlivery commission of, 85. 
MAST-HEAD, sight from, 102. 
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MISCONDUCT, captors', 37. 

captured crew, 97. 

joint capture, 101. 
MISTAKE of port, droit of Admiralty, 118. 
MONEY received on capitulation, 29. 
MONITION, 34. 

against captors, to bring in proceeds, 113. 

against claimant, citing all persons to show cause, 6. 50. 

against representatives of parties deceased, 110. 

to pay damages after assessment, 113. 

against owners of privateer, 113. 

return to, 6. 

rescue after seizure, 33. 

service, 50. 

to enforce bond, 90. 

to proceed to adjudication, 7. 19. 37. 45. 

want of, cured by appearance, 52. 
MORTGAGE not protect against captor, in America, 52. 
MOTHER COUNTRY, transportation of goods from colony 

to mother country, 65. 



N. 

NATIONAL CHARACTER, 60. 

cargo, not change in transitu during hostilities, 64. 

circumstances of time to be considered, 64. 

domicile, 59. 

enemy's privileged trade confers, 62. 

master, &c, 59. 

merchant, 56. 61. 

" on account," effect on, 56. 66. 

navigation, effect on, 61. 

produce of enemy's country, 62. 

reverts easily, 60. 

shipment, ordinary, 66. 

ships, 58. 61, 62. 

trade, effect on, 61. 

t 2 
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NAVAL FORCES, presence necessary to give Admiralty juris- 
diction, 29. 
NAVIGATION, neutral, engaged in enemy's, 61. 
NAVIGATION LAWS, breach of, by claimant, not exonerate 

captors from damage, 40. 
NEUTRAL, 60. 

account, further proof necessary, 56. 

cargo, 95. 

consul, 60* 

engaged in enemy's privileged trade, 6(X 

goods in enemy's ship pay freight, if carried to destina- 
tion, 92. 

house of trade in enemy's country, 61. 

merchant, 60. 

port, but with ulterior destination, property in, 64?, 65. 77. 

possession, after capture by enemy, valid, 56. 

property blended fraudulently with enemy's, 52. 

recapture, no salvage, reciprocity, 81. 

rescue, 84. 

risk, 65. 

salvors, 84. 

ship flag and pass, 61. 

territory violation, claim by neutral Government, 21. 

trade, 61. 

where none, 62. 
NEUTRALITY, 97. 

not proved, justifies capture, 56. 

proof burthen, 45. 
NON-COMMISSIONED, 35. 116, 117. 

joint capture, 107. 

as to one enemy, 116. 

capture by, becomes droit of Admiralty, 35. 47* 

generally liberal recompense allowed from land, 
117. 119. 

owner not responsible for capture by master, 75. 

privateer, master not on board considered as non-com- 
missioned, 117. 
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salvage, entitled to, on recapture, 81. 

tender, without commission, deemed, 117* 
NOTARY, affidavit before, in foreign country, evidence, 58. 
NOTICE OF LIBEL binds prize-agent, 124. 

want of, cured by appearance, 52. 
NIGHT, capture by one of squadron during, joint capture 
105. 

sight lost, 103. 



O. 

OFFICER, when entitled to share, 121. 
ORDER, agent belligerent, 74. 

consignee, 66* 

countermanded, 74. 

discretionary, 67. 

goods, subject to order or control of shippers, 66. 
ORDER IN COUNCIL not to deprive Crown of power to 

release prize, 53 note. 
OWNER. 

agent or consignee, when bound by, 74. 

convoy, ship sailing under, binds, 72. 

of cargo not generally bound by act of master, 72. 

part, although not on register, 114. 
representative, 114. 

privateer, responsibility, 32. 42. 113. 

residence determines national character of ship, 62. 



P. 

PAYMENT not allowed to agent after notice of libel, 124. 
contingent, 65. 
secured, 66. 

t 3 
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PAPERS brought in after examination, refused, 16. 

colorable, 4. 36. 

copies to be obtained after claim given in, and bail, 7. 

defect justifies seizure, 36. 

delivery by prize-master, 14k 

by claimants at examination, 16. 

examination of, allowed to claimant after claim and bail 
given, 20. 
„ sometimes allowed before, 20. 

false, 4. 93. 

forwarded to registry, 6. 

invocation, 54. 

monition to bring in, 50* 

must not be in opposition to claim, 20. 

necessity for, 4. 

on board, must prove neutrality, 55. 95. 

simulate, 74. 

„ allowed to deceive enemy, 20. 

thrown overboard, 4. 

verification, 54. 
PART, condemnation of, deprives claimant of costs, 96. * 

„ „ freight may be lien on remainder, 96. 

PART OWNER not on register, 114. 

party to suit though released, 44. 
PARTNER, 114. 

bankruptcy of one, 113. 

general appearance binding on all, 53. 

house of trade in enemies' country condemnation, 61. 

sleeping partner, 52. 
PASS. Vide Flag and Pass. 
PASSENGER, share in prize, 121. 
PAYMENT, not allowed to agent after notice of libel, 124. 

contingent, 65. 

proof necessary on sale of ship, 63. 

secured, 66. 
PEACE, contract during, 64. 
*, cures defective title, 78. 
PERISHABLE, condition, sale, 22. 88. 
PERNOCTATION, rule of, 76. 
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PERSONAM decree in, 110, 125. 
PLEA AND PROOF, 10. 

new evidence, 24. 

joint capture, 108. 
PLEADINGS, 49. 
PORT, capture in, 28, 115. 118. 

condemnation by enemies' consul in neutral port, invalid, 
77. 

convenient, what, 38. 

enemies', from and to, double correspondence necessary, 57* 

foreign, if no commission, (affidavit admitted) 55. 

neutral none, 62. 

ulterior payment at, 65. 
POSSESSION captors when entitled to, 36. 

presumptive evidence of property, 55. 

recapture, firm and secure necessary, 76. 
POSTLIMINII JUS, 76. 
PRjESIDIA, infra Rule, 76. 
PRACTICE, 34. 

course of, 34. 45. 49. 
PREPARATORY, examination, 4. 53. 55. 95. 
PRESUMPTION, 55, 56. 

after capture and sale to neutral, 78, 

deviation into blockaded port against owner of cargo, 72. 

condemnation, 78. 

setting forth, 80. 
PREVARICATION, 97. 

master and crew, 96, 97. 
PRINCIPAL, property vested in by agent, 68. 
PRIORITY, freight, 94 
PRISONER British, no head money, 122. 
PRIVATE, adventure forfeited by fraud, 97. 

ship of war, 44. 86. 115. 
PRIVATEER. Vide Letter of Marque. 

condemnation in favour of, 114. i> 

damages against, 114. 

decree against, 114. 

distribution, 109. 122, 123. 
t 4 
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joint capture, 98. 

monition against, 113. 

only against one enemy, 1 16. 

recapture not allowed, 79. 

security for, 
PRIVILEGE, trade of enemy, 65. 
PRIZE, 3.115,116. 

act. 53, 121 

agent, 112. 

commission, 35. 

court in captors' country, 3. 

distribution, 119. 

evidence, 3. 

forfeiture, 116. 

jure corona, 119. 

jurisdiction, 28. 

master, 14. 

monition to bring in, 113. 

right belonging to Government, 115. 2 Dod. 157. 
PROBABLE, cause, 36. 
PROCEEDING, manner, 2. 14. 46. 49. 

captor, 6. 

claimant, 6. 45. 

damages, 32. 113. 

ex officio, 31. 

joint capture, 98. 107. 

no claim, 45. 

usual, 33. 
PROCLAMATION, 50. 
PROCTOR, 52, 53. 
PRODUCE, 62. 65. 
PROOF, burthen, 45. 56. 78. 

contraband, 56. 

further, costs not allowed, 95. 

joint capture, 108. 

purchase ship, 63. 



281 

PROPERTY, 64. 66, 67. 70. 

account neutral, 56 

change, 64-. 

custody, 46, 47. 

delivery, 65. 

enemy, 55. 

in transitu, 64. 68. 

possession, 46. 

presumption proof, 56* 

when vests, 66. 68. 
PRUSSIAN MEMORIAL, report on, 2. 
PUBLIC, ship of war, 101. 

joint capture, 100. 
PURCHASE, 65, 66. 

by agent, 67. 

of enemy's ship, by neutral, 63. 

in transitu, 64. 



Q. 
QUEEN's PROCTOR, 51. 53. 



RANSOM, illegal. Vide 22. Geo. 3. c.25. 
RECAPTOR, 85. 
RECAPTURE, 75, 76. 80. 82, 83. 

after peace, 2 Dod. 56. 
RECIPROCITY, 80. 
RECOGNIZANCE. 

RECONNOITRE and abandoned, joint capture, 101. 
REGISTER, 44. 
REGISTRAR, and merchants, 41. 
REGISTRY, proceeds brought in after appraisement, 88. 
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RELEASE, captors, 44. 57. 

Crown power of, 53 note, 
RELOAD, 92. 
REM, suitm, 110. 
REMOVAL, ship, 87, 88. 

effect on national character, 60. 

under treaty, 56. 
REPORT, Commissioner's, 42. 112. 

Dr. Lee, &c, on Prussian memorial, 2. 
REPRESENTATIVE, 1 10, 1 1 1. 
REPRISALS, 118. 
RESCUE, 71. 84. 
RESIDENCE, 60, 61. 
RESISTANCE, 71. 
RESPONSIBILITY, captors, 36. 49. 113. Vide 7 Geo. 2. 

c. 15 ; 26 Geo. 3. c. 86 ; 53 Geo. 3, c. 159. 

marshal, 48. 
RESTITUTION, 97. 112. 

generally entitles to costs and damages, 2 Dod. 51. 

demurrage, 40. 

freight, 94. 

part, 93. 

second seizure, 40. 
RETURN, 50. 

REVENUE CUTTER, 86. 104. 
REVERTENDI ANIMUS, 60. 
RISK, 65. 
ROADS, prize in, droit, 118. 



S. 

SALE, 88. 

enemy's ships to neutral, 78. 
must be unconditional, 63. 
manner, 89. 
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SALE — continued. 

sale of property, 30. 

ships of war, illegal, 68. 
SALVAGE, 80, 81. 

recapture, 75. 82. 85. 

forfeiture, 81. 

neutral reciprocity, 84. 

recapture allies, 88. 
SCOTT (SIR WILLIAM), and Sir J. Nicholl's Letter, 1. 
SEARCH, resistance to right, 74. 

right of, 71. 
SECRETARY OF STATE, transmission of papers by, 55. 

SECURITY, 4. 
SEIZURE, second, 40. 
SENTENCE, 77. 111. 
SEPARATED, by accident, 106. 
SERVICE, certificate, 9. 

inhibition, 9. 

monition, 50 

return, 50. 
SETT OFF, 95 
SETTING FORTH, 79, 80. 
SHARE, joint capture, 105. 

scale, 109. 
SHIP, transfer by enemy, 63. 68. 

national character, 58. 62. 

partner, 61. 114. 

public, 101. 

war, 86. 
SHIPPER, correspondence, 57. 
SHIPMENT, 65, 66. 
SIGHT. 

head money, 2 Dod. 302. 

joint capture, 99. 101, 102. See also 2 Dod. 126. 
SIMULATED PAPERS, 74. 
SOLDIER, invalid joint capture, 121. 
SPOLIATION, 37. 40. 

excuse necessity, 39. 
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SQUADRON, 107. 

blockade, 2 Dod. 96. 131. 
STANDING INTERROGATORIES, 6. 14. 244. 
STEERING, different course, 101. 
STIPULATION, 90. 
STOPPAGE, in transitu, 68. 
STORE SHIP, 86. 
SUBJECT, by capitulation, 64. 
SUBSEQUENT SERVICE, not joint capture, 102. 
SUPPRESSED PAPERS, 36. 
SURETY, 43,44.114. 
SUSPICION, 35. 



TEMPORARY RESIDENCE, 60. 

TENDER, 117. 

TEST AFFIDAVIT, 51. 

TIME, 40. 90. 

TITLE, not divested until condemnation, 77- 

TORT, 32. 

TRADE, national character, 58. 61. 93. 

consul, 60. 

peace during, 61. 

privileged of enemy, 60. 62. 

with enemy, 69. 70, 71. 
TRANSITU, 64, 65, 66. 
TRANSFER, 63, 64. 
TRANSPORT, joint capture, 106. 
TREATMENT of crew, master's evidence, 56. 
TREATY, removal under, burthen of proof, 56. 



U. 
UNLADE, 88. 
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UNLIVERY, 88. 90. 

expenses, 97. 
UNNEUTRAL, 71. 84. 



V. 

VALUE, 80. 

actual, 41. 

appraisements, 89* 

bail, 89. 

invoice, &c, 41. 
VENDEE, title, 77. 
VERIFICATION, 54, 55. 
VICE-ADMIRALTY COURT, appeal from, 9. 
VIOLATION OF TERRITORY, claim by neutral govern- 
ment, 21. 
VOYAGE, blockaded port, to or from, 36. 

convoy, 72. 

on neutral account illegal, 56. 

to neutral port, correspondence of shipper sufficient, 57. 

to or from enemy's port, 93. 



W. 

WANT, of monition or notice, cured by appearance, 52. 
WAR, anticipation, 64. 

before, 64, 65. 

knowledge, 64. 
WARRANT, arrest, 34. 

delivery, 112. 

unlivery, 86. 
WEATHER, driven in by stress of, droit, 118. 
WINDS, verification, 55. 
WITHDRAWAL, of property, 70. 
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WITNESS, 57. 

competency 109. 2Dod.2L H* 3 and* Vict, c. 66, 8. 10. 
commission, 10. 

manner of examining, 236. 

production, 16. 

refusal to answer, 17. . 



Y. 
YEAR AND DAY, no claim after, 51. 



THE END. 



London: 

A. and G. A. Spottiswoodb. 

New-street-Square. 
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